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Note for enacting states: The provisions for regulation of collaborative law are presented in two 
formats for enactment- by court rules or legislation. The substantive provisions of each format 
are identical with the exception of several standard form clauses typically found in legislation. 
Each state considering adopting the Uniform Collaborative Law Rules (UCLR) or the Uniform 
Collaborative Law Act (UCLA) should review its practices and precedent to first determine 
whether the substantive provisions are best adopted by court rule or statute. The decision may 
vary from state to state depending on the allocation of authority between the legislature and the 
judiciary for regulation of contracts, alternative dispute resolution, and the legal profession. 
States may also decide to enact part of the substantive provisions by court rule and part by 
legislation. Specific comments following some particular rules or sections indicate whether the 
Drafting Committee recommends enactment by court rule or legislation. Drafting agencies may 
need to renumber sections and cross references depending on their decision concerning the 
appropriate method of enactment. 

 
 

UNIFORM COLLABORATIVE LAW RULES 
 
 RULE 1.  SHORT TITLE.  These rules may be cited as the Uniform Collaborative Law 

Rules. 

 RULE 2.  DEFINITIONS.  In these rules: 

 (1) “Collaborative law communication” means a statement, whether oral or in a record, or 

verbal or nonverbal, that: 

  (A) is made to conduct, participate in, continue, or reconvene a collaborative law 

process; and 

  (B) occurs after the parties sign a collaborative law participation agreement and 

before the collaborative law process is concluded. 

 (2) “Collaborative law participation agreement” means an agreement by persons to 

participate in a collaborative law process. 

 (3) “Collaborative law process” means a procedure intended to resolve a collaborative 

matter without intervention by a tribunal in which persons: 

  (A) sign a collaborative law participation agreement; and 

  (B) are represented by collaborative lawyers. 

 (4) “Collaborative lawyer” means a lawyer who represents a party in a collaborative law 
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process. 

 (5) “Collaborative matter” means a dispute, transaction, claim, problem, or issue for 

resolution, including a dispute, claim, or issue in a proceeding, which 

Alternative A 

is described in a collaborative law participation agreement and arises under the family or 

domestic relations law of this state, including:  

 (A) marriage, divorce, dissolution, annulment, and property distribution; 

 (B) child custody, visitation, and parenting time; 

 (C) alimony, maintenance, and child support; 

 (D) adoption; 

 (E) parentage; and 

 (F) premarital, marital, and post-marital agreements. 

Alternative B 

is described in a collaborative law participation agreement. 

End of Alternatives 

 (6) “Law firm” means: 

  (A) lawyers who practice law together in a partnership, professional corporation, 

sole proprietorship, limited liability company, or association; and 

  (B) lawyers employed in a legal services organization, or the legal department of 

a corporation or other organization, or the legal department of a government or governmental 

subdivision, agency, or instrumentality. 

 (7) “Nonparty participant” means a person, other than a party and the party’s 

collaborative lawyer, that participates in a collaborative law process. 

 (8) “Party” means a person that signs a collaborative law participation agreement and 
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whose consent is necessary to resolve a collaborative matter. 

 (9) “Person” means an individual, corporation, business trust, estate, trust, partnership, 

limited liability company, association, joint venture, public corporation, government or 

governmental subdivision, agency, or instrumentality, or any other legal or commercial entity. 

 (10) “Proceeding” means: 

  (A) a judicial, administrative, arbitral, or other adjudicative process before a 

tribunal, including related prehearing and post-hearing motions, conferences, and discovery; or 

  (B) a legislative hearing or similar process. 

 (11) “Prospective party” means a person that discusses with a prospective collaborative 

lawyer the possibility of signing a collaborative law participation agreement. 

 (12) “Record” means information that is inscribed on a tangible medium or that is stored 

in an electronic or other medium and is retrievable in perceivable form. 

 (13) “Related to a collaborative matter” means involving the same parties, transaction or 

occurrence, nucleus of operative fact, dispute, claim, or issue as the collaborative matter. 

 (14) “Sign” means, with present intent to authenticate or adopt a record: 

  (A) to execute or adopt a tangible symbol; or 

  (B) to attach to or logically associate with the record an electronic symbol, sound, 

or process. 

 (15) “Tribunal” means: 

  (A) a court, arbitrator, administrative agency, or other body acting in an 

adjudicative capacity which, after presentation of evidence or legal argument, has jurisdiction to 

render a decision affecting a party’s interests in a matter; or 

  (B) a legislative body conducting a hearing or similar process. 
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 RULE 3.  APPLICABILITY.  These rules apply to a collaborative law participation 

agreement that meets the requirements of Rule 4 signed [on or] after [the effective date of the 

rules]. 

 RULE 4.  COLLABORATIVE LAW PARTICIPATION AGREEMENT; 

REQUIREMENTS. 

 (a) A collaborative law participation agreement must: 

  (1) be in a record; 

  (2) be signed by the parties; 

  (3) state the parties’ intention to resolve a collaborative matter through a 

collaborative law process under these rules; 

  (4) describe the nature and scope of the matter; 

  (5) identify the collaborative lawyer who represents each party in the process; and 

  (6) contain a statement by each collaborative lawyer confirming the lawyer’s 

representation of a party in the collaborative law process. 

 (b) Parties may agree to include in a collaborative law participation agreement additional 

provisions not inconsistent with these rules. 

 RULE 5.  BEGINNING AND CONCLUDING COLLABORATIVE LAW 

PROCESS. 

 (a) A collaborative law process begins when the parties sign a collaborative law 

participation agreement. 

 (b) A tribunal may not order a party to participate in a collaborative law process over that 

party’s objection. 

 (c) A collaborative law process is concluded by a: 

  (1) resolution of a collaborative matter as evidenced by a signed record; 
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  (2) resolution of a part of the collaborative matter, evidenced by a signed record, 

in which the parties agree that the remaining parts of the matter will not be resolved in the 

process; or 

  (3) termination of the process. 

 (d) A collaborative law process terminates: 

  (1) when a party gives notice to other parties in a record that the process is ended;  

  (2) when a party: 

   (A) begins a proceeding related to a collaborative matter without the 

agreement of all parties; or 

   (B) in a pending proceeding related to the matter: 

    (i) initiates a pleading, motion, order to show cause, or request for 

a conference with the tribunal; 

    (ii) requests that the proceeding be put on the [tribunal’s active 

calendar]; or 

    (iii) takes similar action requiring notice to be sent to the parties; or 

  (3) except as otherwise provided by subsection (g), when a party discharges a 

collaborative lawyer or a collaborative lawyer withdraws from further representation of a party.  

 (e) A party’s collaborative lawyer shall give prompt notice to all other parties in a record 

of a discharge or withdrawal. 

 (f) A party may terminate a collaborative law process with or without cause. 

 (g) Notwithstanding the discharge or withdrawal of a collaborative lawyer, a 

collaborative law process continues, if not later than 30 days after the date that the notice of the 

discharge or withdrawal of a collaborative lawyer required by subsection (e) is sent to the 

parties: 
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  (1) the unrepresented party engages a successor collaborative lawyer; and 

  (2) in a signed record: 

   (A) the parties consent to continue the process by reaffirming the 

collaborative law participation agreement; 

   (B) the agreement is amended to identify the successor collaborative 

lawyer; and 

   (C) the successor collaborative lawyer confirms the lawyer’s 

representation of a party in the collaborative process. 

 (h) A collaborative law process does not conclude if, with the consent of the parties, a 

party requests a tribunal to approve a resolution of the collaborative matter or any part thereof as 

evidenced by a signed record. 

 (i) A collaborative law participation agreement may provide additional methods of 

concluding a collaborative law process. 

 RULE 6. PROCEEDINGS PENDING BEFORE TRIBUNAL; STATUS REPORT. 

 (a) Persons in a proceeding pending before a tribunal may sign a collaborative law 

participation agreement to seek to resolve a collaborative matter related to the proceeding. The 

parties shall file promptly with the tribunal a notice of the agreement after it is signed. Subject to 

subsection (c) and Rules 7 and 8, the filing operates as an application for a stay of the 

proceeding. 

 (b) The parties shall file promptly with the tribunal notice in a record when a 

collaborative law process concludes. The stay of the proceeding under subsection (a) is lifted 

when the notice is filed. The notice may not specify any reason for termination of the process. 

 (c) A tribunal in which a proceeding is stayed under subsection (a) may require the 

parties and collaborative lawyers to provide a status report on the collaborative law process and 
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the proceeding. A status report may include only information on whether the process is ongoing 

or concluded. It may not include a report, assessment, evaluation, recommendation, finding, or 

other communication regarding a collaborative law process or collaborative law matter. 

 (d) A tribunal may not consider a communication made in violation of subsection (c). 

 (e) A tribunal shall provide parties notice and an opportunity to be heard before 

dismissing a proceeding in which a notice of collaborative process is filed based on delay or 

failure to prosecute. 

Legislative Note: In enacting this Rule, states should review existing provisions concerning stays 
of pending proceedings when the parties agree to engage in alternative dispute resolution.  As 
noted in the comment to Rule 6, some states treat party entry into an alternative dispute 
resolution procedure such as collaborative law or mediation as an application for a stay, which 
the court has discretion to grant or deny, while other states make the stay mandatory. Enacting 
states may wish to duplicate the practice currently applicable to collaborative law, mediation, or 
other forms of alternative dispute resolution.  
 

 RULE 7.  EMERGENCY ORDER.  During a collaborative law process, a tribunal may 

issue emergency orders to protect the health, safety, welfare, or interest of a party or [insert term 

for family or household member as defined in [state civil protection order statute]]. 

 RULE 8.  APPROVAL OF AGREEMENT BY TRIBUNAL.  A tribunal may approve 

an agreement resulting from a collaborative law process. 

 RULE 9.  DISQUALIFICATION OF COLLABORATIVE LAWYER AND 

LAWYERS IN ASSOCIATED LAW FIRM. 

 (a) Except as otherwise provided in subsection (c), a collaborative lawyer is disqualified 

from appearing before a tribunal to represent a party in a proceeding related to the collaborative 

matter. 

 (b) Except as otherwise provided in subsection (c) and Rules 10 and 11, a lawyer in a law 

firm with which the collaborative lawyer is associated is disqualified from appearing before a 

tribunal to represent a party in a proceeding related to the collaborative matter if the 
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collaborative lawyer is disqualified from doing so under subsection (a). 

 (c) A collaborative lawyer or a lawyer in a law firm with which the collaborative lawyer 

is associated may represent a party: 

  (1) to ask a tribunal to approve an agreement resulting from the collaborative law 

process; or 

  (2) to seek or defend an emergency order to protect the health, safety, welfare, or 

interest of a party, or [insert term for family or household member as defined in [state civil 

protection order statute]] if a successor lawyer is not immediately available to represent that 

person.  

 (d) If subsection (c)(2) applies, a collaborative lawyer, or lawyer in a law firm with which 

the collaborative lawyer is associated, may represent a party or [insert term for family or 

household member] only until the person is represented by a successor lawyer or reasonable 

measures are taken to protect the health, safety, welfare, or interest of the person. 

 RULE 10.  LOW INCOME PARTIES. 

 (a) The disqualification of Rule 9(a) applies to a collaborative lawyer representing a party 

with or without fee. 

 (b) After a collaborative law process concludes, another lawyer in a law firm with which 

a collaborative lawyer disqualified under Rule 9(a) is associated may represent a party without 

fee in the collaborative matter or a matter related to the collaborative matter if: 

  (1) the party has an annual income that qualifies the party for free legal 

representation under the criteria established by the law firm for free legal representation; 

  (2) the collaborative law participation agreement so provides; and 

  (3) the collaborative lawyer is isolated from any participation in the collaborative 

matter or a matter related to the collaborative matter through procedures within the law firm 
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which are reasonably calculated to isolate the collaborative lawyer from such participation. 

 RULE 11.  GOVERNMENTAL ENTITY AS PARTY. 

 (a) The disqualification of Rule 9(a) applies to a collaborative lawyer representing a party 

that is a government or governmental subdivision, agency, or instrumentality. 

 (b) After a collaborative law process concludes, another lawyer in a law firm with which 

the collaborative lawyer is associated may represent a government or governmental subdivision, 

agency, or instrumentality in the collaborative matter or a matter related to the collaborative 

matter if: 

  (1) the collaborative law participation agreement so provides; and 

  (2) the collaborative lawyer is isolated from any participation in the collaborative 

matter or a matter related to the collaborative matter through procedures within the law firm 

which are reasonably calculated to isolate the collaborative lawyer from such participation. 

 RULE 12.  DISCLOSURE OF INFORMATION.  Except as provided by law other 

than these rules, during the collaborative law process, on the request of another party, a party 

shall make timely, full, candid, and informal disclosure of information related to the 

collaborative matter without formal discovery. A party also shall update promptly previously 

disclosed information that has materially changed. The parties may define the scope of disclosure 

during the collaborative law process. 

 RULE 13.  STANDARDS OF PROFESSIONAL RESPONSIBILITY AND 

MANDATORY REPORTING NOT AFFECTED.  These rules do not affect: 

 (1) the professional responsibility obligations and standards applicable to a lawyer or 

other licensed professional; or 

 (2) the obligation of a person to report abuse or neglect, abandonment, or exploitation of 

a child or adult under the law of this state. 
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 RULE 14.  APPROPRIATENESS OF COLLABORATIVE LAW PROCESS.  

Before a prospective party signs a collaborative law participation agreement, a prospective 

collaborative lawyer shall: 

 (1) assess with the prospective party factors the lawyer reasonably believes relate to 

whether a collaborative law process is appropriate for the prospective party’s matter; 

 (2) provide the prospective party with information that the lawyer reasonably believes is 

sufficient for the party to make an informed decision about the material benefits and risks of a 

collaborative law process as compared to the material benefits and risks of other reasonably 

available alternatives for resolving the proposed collaborative matter, such as litigation, 

mediation, arbitration, or expert evaluation; and 

 (3) advise the prospective party that: 

  (A) after signing an agreement if a party initiates a proceeding or seeks tribunal 

intervention in a pending proceeding related to the collaborative matter, the collaborative law 

process terminates; 

  (B) participation in a collaborative law process is voluntary and any party has the 

right to terminate unilaterally a collaborative law process with or without cause; and 

  (C) the collaborative lawyer and any lawyer in a law firm with which the 

collaborative lawyer is associated may not appear before a tribunal to represent a party in a 

proceeding related to the collaborative matter, except as authorized by Rule 9(c), 10(b), or 11(b). 

 RULE 15.  COERCIVE OR VIOLENT RELATIONSHIP. 

 (a) Before a prospective party signs a collaborative law participation agreement, a 

prospective collaborative lawyer shall make reasonable inquiry whether the prospective party has 

a history of a coercive or violent relationship with another prospective party. 

 (b) Throughout a collaborative law process, a collaborative lawyer reasonably and 
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continuously shall assess whether the party the collaborative lawyer represents has a history of a 

coercive or violent relationship with another party.   

 (c) If a collaborative lawyer reasonably believes that the party the lawyer represents or 

the prospective party who consults the lawyer has a history of a coercive or violent relationship 

with another party or prospective party, the lawyer may not begin or continue a collaborative law 

process unless: 

  (1) the party or the prospective party requests beginning or continuing a process; 

and 

  (2) the collaborative lawyer reasonably believes that the safety of the party or 

prospective party can be protected adequately during a process. 

 RULE 16.  CONFIDENTIALITY OF COLLABORATIVE LAW 

COMMUNICATION.  A collaborative law communication is confidential to the extent agreed 

by the parties in a signed record or as provided by law of this state other than these rules. 

 RULE 17.  PRIVILEGE AGAINST DISCLOSURE FOR COLLABORATIVE 

LAW COMMUNICATION; ADMISSIBILITY; DISCOVERY. 

 (a) Subject to Rules 18 and 19, a collaborative law communication is privileged under 

subsection (b), is not subject to discovery, and is not admissible in evidence. 

 (b) In a proceeding, the following privileges apply: 

  (1) A party may refuse to disclose, and may prevent any other person from 

disclosing, a collaborative law communication. 

  (2) A nonparty participant may refuse to disclose, and may prevent any other 

person from disclosing, a collaborative law communication of the nonparty participant. 

 (c) Evidence or information that is otherwise admissible or subject to discovery does not 

become inadmissible or protected from discovery solely because of its disclosure or use in a 
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collaborative law process. 

 RULE 18.  WAIVER AND PRECLUSION OF PRIVILEGE. 

 (a) A privilege under Rule 17 may be waived in a record or orally during a proceeding if 

it is expressly waived by all parties and, in the case of the privilege of a nonparty participant, it is 

also expressly waived by the nonparty participant. 

 (b) A person that makes a disclosure or representation about a collaborative law 

communication which prejudices another person in a proceeding may not assert a privilege under 

Rule 17, but this preclusion applies only to the extent necessary for the person prejudiced to 

respond to the disclosure or representation. 

 RULE 19.  LIMITS OF PRIVILEGE. 

 (a) There is no privilege under Rule 17 for a collaborative law communication that is: 

  (1) available to the public under [state open records act] or made during a session 

of a collaborative law process that is open, or is required by law to be open, to the public; 

  (2) a threat or statement of a plan to inflict bodily injury or commit a crime of 

violence; 

  (3) intentionally used to plan a crime, commit or attempt to commit a crime, or 

conceal an ongoing crime or ongoing criminal activity; or 

  (4) in an agreement resulting from the collaborative law process, evidenced by a 

record signed by all parties to the agreement. 

 (b) The privileges under Rule 17 for a collaborative law communication do not apply to 

the extent that a communication is: 

  (1) sought or offered to prove or disprove a claim or complaint of professional 

misconduct or malpractice arising from or related to a collaborative law process; or 

  (2) sought or offered to prove or disprove abuse, neglect, abandonment, or 
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exploitation of a child or adult, unless the [child protective services agency or adult protective 

services agency] is a party to or otherwise participates in the process. 

 (c) There is no privilege under Rule 17 if a tribunal finds, after a hearing in camera, that 

the party seeking discovery or the proponent of the evidence has shown the evidence is not 

otherwise available, the need for the evidence substantially outweighs the interest in protecting 

confidentiality, and the collaborative law communication is sought or offered in: 

  (1) a court proceeding involving a felony [or misdemeanor]; or 

  (2) a proceeding seeking rescission or reformation of a contract arising out of the 

collaborative law process or in which a defense to avoid liability on the contract is asserted. 

 (d) If a collaborative law communication is subject to an exception under subsection (b) 

or (c), only the part of the communication necessary for the application of the exception may be 

disclosed or admitted. 

 (e) Disclosure or admission of evidence excepted from the privilege under subsection (b) 

or (c) does not make the evidence or any other collaborative law communication discoverable or 

admissible for any other purpose. 

 (f) The privileges under Rule 17 do not apply if the parties agree in advance in a signed 

record, or if a record of a proceeding reflects agreement by the parties, that all or part of a 

collaborative law process is not privileged. This subsection does not apply to a collaborative law 

communication made by a person that did not receive actual notice of the agreement before the 

communication was made. 

 RULE 20.  AUTHORITY OF TRIBUNAL IN CASE OF NONCOMPLIANCE. 

 (a) If an agreement fails to meet the requirements of Rule 4, or a lawyer fails to comply 

with Rule 14 or 15, a tribunal may nonetheless find that the parties intended to enter into a 

collaborative law participation agreement if they: 
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  (1) signed a record indicating an intention to enter into a collaborative law 

participation agreement; and 

  (2) reasonably believed they were participating in a collaborative law process. 

 (b) If a tribunal makes the findings specified in subsection (a), and the interests of justice 

require, the tribunal may: 

  (1) enforce an agreement evidenced by a record resulting from the process in 

which the parties participated; 

  (2) apply the disqualification provisions of Rules 5, 6, 9, 10, and 11; and 

  (3) apply a privilege under Rule 17. 

 RULE 21.  EFFECTIVE DATE.  These rules take effect............ 
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Note for enacting states: The provisions for regulation of collaborative law are presented in two 
formats for enactment- by court rules or legislation. The substantive provisions of each format 
are identical with the exception of several standard form clauses typically found in legislation. 
Each state considering adopting the Uniform Collaborative Law Court Rules (UCLR) or the 
Uniform Collaborative Law Act (UCLA) should review its practices and precedent to first 
determine whether the substantive provisions are best adopted by court rule or statute. The 
decision may vary from state to state depending on the allocation of authority between the 
legislature and the judiciary for regulation of contracts, alternative dispute resolution and the 
legal profession. States may also decide to enact part of the substantive provisions by court rule 
and part by legislation. Specific comments following some particular rules or sections indicate 
whether the Drafting Committee recommends enactment by court rule or legislation. Drafting 
agencies may need to renumber sections and cross references depending on their decision 
concerning the appropriate method of enactment. 

 
 

UNIFORM COLLABORATIVE LAW ACT 
 
 SECTION 1.  SHORT TITLE.  This [act] may be cited as the Uniform Collaborative 

Law Act. 

 SECTION 2.  DEFINITIONS.  In this [act]: 

 (1) “Collaborative law communication” means a statement, whether oral or in a record, or 

verbal or nonverbal, that: 

  (A) is made to conduct, participate in, continue, or reconvene a collaborative law 

process; and 

  (B) occurs after the parties sign a collaborative law participation agreement and 

before the collaborative law process is concluded. 

 (2) “Collaborative law participation agreement” means an agreement by persons to 

participate in a collaborative law process. 

 (3) “Collaborative law process” means a procedure intended to resolve a collaborative 

matter without intervention by a tribunal in which persons: 

  (A) sign a collaborative law participation agreement; and 

  (B) are represented by collaborative lawyers. 

 (4) “Collaborative lawyer” means a lawyer who represents a party in a collaborative law 
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process. 

 (5) “Collaborative matter” means a dispute, transaction, claim, problem, or issue for 

resolution, including a dispute, claim, or issue in a proceeding, which 

Alternative A 

is described in a collaborative law participation agreement and arises under the family or 

domestic relations law of this state, including:  

 (A) marriage, divorce, dissolution, annulment, and property distribution; 

 (B) child custody, visitation, and parenting time; 

 (C) alimony, maintenance, and child support; 

 (D) adoption; 

 (E) parentage; and 

 (F) premarital, marital, and post-marital agreements. 

Alternative B 

is described in a collaborative law participation agreement. 

End of Alternatives 

 (6) “Law firm” means: 

  (A) lawyers who practice law together in a partnership, professional corporation, 

sole proprietorship, limited liability company, or association; and 

  (B) lawyers employed in a legal services organization, or the legal department of 

a corporation or other organization, or the legal department of a government or governmental 

subdivision, agency, or instrumentality. 

 (7) “Nonparty participant” means a person, other than a party and the party’s 

collaborative lawyer, that participates in a collaborative law process. 

 (8) “Party” means a person that signs a collaborative law participation agreement and 
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whose consent is necessary to resolve a collaborative matter. 

 (9) “Person” means an individual, corporation, business trust, estate, trust, partnership, 

limited liability company, association, joint venture, public corporation, government or 

governmental subdivision, agency, or instrumentality, or any other legal or commercial entity. 

 (10) “Proceeding” means: 

  (A) a judicial, administrative, arbitral, or other adjudicative process before a 

tribunal, including related prehearing and post-hearing motions, conferences, and discovery; or 

  (B) a legislative hearing or similar process. 

 (11) “Prospective party” means a person that discusses with a prospective collaborative 

lawyer the possibility of signing a collaborative law participation agreement. 

 (12) “Record” means information that is inscribed on a tangible medium or that is stored 

in an electronic or other medium and is retrievable in perceivable form. 

 (13) “Related to a collaborative matter” means involving the same parties, transaction or 

occurrence, nucleus of operative fact, dispute, claim, or issue as the collaborative matter. 

 (14) “Sign” means, with present intent to authenticate or adopt a record: 

  (A) to execute or adopt a tangible symbol; or 

  (B) to attach to or logically associate with the record an electronic symbol, sound, 

or process. 

 (15) “Tribunal” means: 

  (A) a court, arbitrator, administrative agency, or other body acting in an 

adjudicative capacity which, after presentation of evidence or legal argument, has jurisdiction to 

render a decision affecting a party’s interests in a matter; or 

  (B) a legislative body conducting a hearing or similar process. 
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 SECTION 3.  APPLICABILITY.  This [act] applies to a collaborative law participation 

agreement that meets the requirements of Section 4 signed [on or] after [the effective date of this 

[act]]. 

 SECTION 4.  COLLABORATIVE LAW PARTICIPATION AGREEMENT; 

REQUIREMENTS. 

 (a) A collaborative law participation agreement must: 

  (1) be in a record; 

  (2) be signed by the parties; 

  (3) state the parties’ intention to resolve a collaborative matter through a 

collaborative law process under this [act]; 

  (4) describe the nature and scope of the matter; 

  (5) identify the collaborative lawyer who represents each party in the process; and 

  (6) contain a statement by each collaborative lawyer confirming the lawyer’s 

representation of a party in the collaborative law process. 

 (b) Parties may agree to include in a collaborative law participation agreement additional 

provisions not inconsistent with this [act]. 

 SECTION 5.  BEGINNING AND CONCLUDING COLLABORATIVE LAW 

PROCESS. 

 (a) A collaborative law process begins when the parties sign a collaborative law 

participation agreement. 

 (b) A tribunal may not order a party to participate in a collaborative law process over that 

party’s objection. 

 (c) A collaborative law process is concluded by a: 

  (1) resolution of a collaborative matter as evidenced by a signed record; 
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  (2) resolution of a part of the collaborative matter, evidenced by a signed record, 

in which the parties agree that the remaining parts of the matter will not be resolved in the 

process; or 

  (3) termination of the process. 

 (d) A collaborative law process terminates: 

  (1) when a party gives notice to other parties in a record that the process is ended;  

  (2) when a party: 

   (A) begins a proceeding related to a collaborative matter without the 

agreement of all parties; or 

   (B) in a pending proceeding related to the matter: 

    (i) initiates a pleading, motion, order to show cause, or request for 

a conference with the tribunal; 

    (ii) requests that the proceeding be put on the [tribunal’s active 

calendar]; or 

    (iii) takes similar action requiring notice to be sent to the parties; or 

  (3) except as otherwise provided by subsection (g), when a party discharges a 

collaborative lawyer or a collaborative lawyer withdraws from further representation of a party.  

 (e) A party’s collaborative lawyer shall give prompt notice to all other parties in a record 

of a discharge or withdrawal. 

 (f) A party may terminate a collaborative law process with or without cause. 

 (g) Notwithstanding the discharge or withdrawal of a collaborative lawyer, a 

collaborative law process continues, if not later than 30 days after the date that the notice of the 

discharge or withdrawal of a collaborative lawyer required by subsection (e) is sent to the 

parties: 
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  (1) the unrepresented party engages a successor collaborative lawyer; and 

  (2) in a signed record: 

   (A) the parties consent to continue the process by reaffirming the 

collaborative law participation agreement; 

   (B) the agreement is amended to identify the successor collaborative 

lawyer; and 

   (C) the successor collaborative lawyer confirms the lawyer’s 

representation of a party in the collaborative process. 

 (h) A collaborative law process does not conclude if, with the consent of the parties, a 

party requests a tribunal to approve a resolution of the collaborative matter or any part thereof as 

evidenced by a signed record. 

 (i) A collaborative law participation agreement may provide additional methods of 

concluding a collaborative law process. 

 SECTION 6.  PROCEEDINGS PENDING BEFORE TRIBUNAL; STATUS 

REPORT. 

 (a) Persons in a proceeding pending before a tribunal may sign a collaborative law 

participation agreement to seek to resolve a collaborative matter related to the proceeding.  The 

parties shall file promptly with the tribunal a notice of the agreement after it is signed. Subject to 

subsection (c) and Sections 7 and 8, the filing operates as an application for a stay of the 

proceeding. 

 (b) The parties shall file promptly with the tribunal notice in a record when a 

collaborative law process concludes. The stay of the proceeding under subsection (a) is lifted 

when the notice is filed. The notice may not specify any reason for termination of the process. 

 (c) A tribunal in which a proceeding is stayed under subsection (a) may require the 



21 

parties and collaborative lawyers to provide a status report on the collaborative law process and 

the proceeding. A status report may include only information on whether the process is ongoing 

or concluded. It may not include a report, assessment, evaluation, recommendation, finding, or 

other communication regarding a collaborative law process or collaborative law matter. 

 (d) A tribunal may not consider a communication made in violation of subsection (c). 

 (e) A tribunal shall provide parties notice and an opportunity to be heard before 

dismissing a proceeding in which a notice of collaborative process is filed based on delay or 

failure to prosecute. 

Legislative Note: In enacting this Section, states should review existing provisions concerning 
stays of pending proceedings when the parties agree to engage in alternative dispute resolution. 
 As noted in the comment to Section 6, some states treat party entry into an alternative dispute 
resolution procedure such as collaborative law or mediation as an application for a stay, which 
the court has discretion to grant or deny, while other states make the stay mandatory. Enacting 
states may wish to duplicate the practice currently applicable to collaborative law, mediation, or 
other forms of alternative dispute resolution.  

 

 SECTION 7.  EMERGENCY ORDER.  During a collaborative law process, a tribunal 

may issue emergency orders to protect the health, safety, welfare, or interest of a party or [insert 

term for family or household member as defined in [state civil protection order statute]]. 

 SECTION 8.  APPROVAL OF AGREEMENT BY TRIBUNAL.  A tribunal may 

approve an agreement resulting from a collaborative law process. 

 SECTION 9.  DISQUALIFICATION OF COLLABORATIVE LAWYER AND 

LAWYERS IN ASSOCIATED LAW FIRM. 

 (a) Except as otherwise provided in subsection (c), a collaborative lawyer is disqualified 

from appearing before a tribunal to represent a party in a proceeding related to the collaborative 

matter. 

 (b) Except as otherwise provided in subsection (c) and Sections 10 and 11, a lawyer in a 

law firm with which the collaborative lawyer is associated is disqualified from appearing before 
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a tribunal to represent a party in a proceeding related to the collaborative matter if the 

collaborative lawyer is disqualified from doing so under subsection (a). 

 (c) A collaborative lawyer or a lawyer in a law firm with which the collaborative lawyer 

is associated may represent a party: 

  (1) to ask a tribunal to approve an agreement resulting from the collaborative law 

process; or 

  (2) to seek or defend an emergency order to protect the health, safety, welfare, or 

interest of a party, or [insert term for family or household member as defined in [state civil 

protection order statute]] if a successor lawyer is not immediately available to represent that 

person.  

 (d) If subsection (c)(2) applies, a collaborative lawyer, or lawyer in a law firm with which 

the collaborative lawyer is associated, may represent a party or [insert term for family or 

household member] only until the person is represented by a successor lawyer or reasonable 

measures are taken to protect the health, safety, welfare, or interest of the person. 

 SECTION 10.  LOW INCOME PARTIES. 

 (a) The disqualification of Section 9(a) applies to a collaborative lawyer representing a 

party with or without fee. 

 (b) After a collaborative law process concludes, another lawyer in a law firm with which 

a collaborative lawyer disqualified under Section 9(a) is associated may represent a party without 

fee in the collaborative matter or a matter related to the collaborative matter if: 

  (1) the party has an annual income that qualifies the party for free legal 

representation under the criteria established by the law firm for free legal representation; 

  (2) the collaborative law participation agreement so provides; and 

  (3) the collaborative lawyer is isolated from any participation in the collaborative 
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matter or a matter related to the collaborative matter through procedures within the law firm 

which are reasonably calculated to isolate the collaborative lawyer from such participation. 

 SECTION 11.  GOVERNMENTAL ENTITY AS PARTY. 

 (a) The disqualification of Section 9(a) applies to a collaborative lawyer representing a 

party that is a government or governmental subdivision, agency, or instrumentality. 

 (b) After a collaborative law process concludes, another lawyer in a law firm with which 

the collaborative lawyer is associated may represent a government or governmental subdivision, 

agency, or instrumentality in the collaborative matter or a matter related to the collaborative 

matter if: 

  (1) the collaborative law participation agreement so provides; and 

  (2) the collaborative lawyer is isolated from any participation in the collaborative 

matter or a matter related to the collaborative matter through procedures within the law firm 

which are reasonably calculated to isolate the collaborative lawyer from such participation. 

 SECTION 12.  DISCLOSURE OF INFORMATION.  Except as provided by law other 

than this [act], during the collaborative law process, on the request of another party, a party shall 

make timely, full, candid, and informal disclosure of information related to the collaborative 

matter without formal discovery. A party also shall update promptly previously disclosed 

information that has materially changed.  The parties may define the scope of disclosure during 

the collaborative law process. 

 SECTION 13.  STANDARDS OF PROFESSIONAL RESPONSIBILITY AND 

MANDATORY REPORTING NOT AFFECTED.  This [act] does not affect: 

 (1) the professional responsibility obligations and standards applicable to a lawyer or 

other licensed professional; or 

 (2) the obligation of a person to report abuse or neglect, abandonment, or exploitation of 
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a child or adult under the law of this state. 

 SECTION 14.  APPROPRIATENESS OF COLLABORATIVE LAW PROCESS.  

Before a prospective party signs a collaborative law participation agreement, a prospective 

collaborative lawyer shall: 

 (1) assess with the prospective party factors the lawyer reasonably believes relate to 

whether a collaborative law process is appropriate for the prospective party’s matter; 

 (2) provide the prospective party with information that the lawyer reasonably believes is 

sufficient for the party to make an informed decision about the material benefits and risks of a 

collaborative law process as compared to the material benefits and risks of other reasonably 

available alternatives for resolving the proposed collaborative matter, such as litigation, 

mediation, arbitration, or expert evaluation; and 

 (3) advise the prospective party that: 

  (A) after signing an agreement if a party initiates a proceeding or seeks tribunal 

intervention in a pending proceeding related to the collaborative matter, the collaborative law 

process terminates; 

  (B) participation in a collaborative law process is voluntary and any party has the 

right to terminate unilaterally a collaborative law process with or without cause; and 

  (C) the collaborative lawyer and any lawyer in a law firm with which the 

collaborative lawyer is associated may not appear before a tribunal to represent a party in a 

proceeding related to the collaborative matter, except as authorized by Section 9(c), 10(b), or 

11(b). 

 SECTION 15.  COERCIVE OR VIOLENT RELATIONSHIP. 

 (a) Before a prospective party signs a collaborative law participation agreement, a 

prospective collaborative lawyer  shall make reasonable inquiry whether the prospective party 
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has a history of a coercive or violent relationship with another prospective party. 

 (b) Throughout a collaborative law process, a collaborative lawyer reasonably and 

continuously shall assess whether the party the collaborative lawyer represents has a history of a 

coercive or violent relationship with another party.   

 (c) If a collaborative lawyer reasonably believes that the party the lawyer represents or 

the prospective party who consults the lawyer has a history of a coercive or violent relationship 

with another party or prospective party, the lawyer may not begin or continue a collaborative law 

process unless: 

  (1) the party or the prospective party requests beginning or continuing a process; 

and 

  (2) the collaborative lawyer reasonably believes that the safety of the party or 

prospective party can be protected adequately during a process. 

 SECTION 16.  CONFIDENTIALITY OF COLLABORATIVE LAW 

COMMUNICATION.  A collaborative law communication is confidential to the extent agreed 

by the parties in a signed record or as provided by law of this state other than this [act]. 

 SECTION 17.  PRIVILEGE AGAINST DISCLOSURE FOR COLLABORATIVE 

LAW COMMUNICATION; ADMISSIBILITY; DISCOVERY. 

 (a) Subject to Sections 18 and 19, a collaborative law communication is privileged under 

subsection (b), is not subject to discovery, and is not admissible in evidence. 

 (b) In a proceeding, the following privileges apply: 

  (1) A party may refuse to disclose, and may prevent any other person from 

disclosing, a collaborative law communication. 

  (2) A nonparty participant may refuse to disclose, and may prevent any other 

person from disclosing, a collaborative law communication of the nonparty participant. 
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 (c) Evidence or information that is otherwise admissible or subject to discovery does not 

become inadmissible or protected from discovery solely because of its disclosure or use in a 

collaborative law process. 

 SECTION 18.  WAIVER AND PRECLUSION OF PRIVILEGE. 

 (a) A privilege under Section 17 may be waived in a record or orally during a proceeding 

if it is expressly waived by all parties and, in the case of the privilege of a nonparty participant, it 

is also expressly waived by the nonparty participant. 

 (b) A person that makes a disclosure or representation about a collaborative law 

communication which prejudices another person in a proceeding may not assert a privilege under 

Section 17, but this preclusion applies only to the extent necessary for the person prejudiced to 

respond to the disclosure or representation. 

 SECTION 19.  LIMITS OF PRIVILEGE. 

 (a) There is no privilege under Section 17 for a collaborative law communication that is: 

  (1) available to the public under [state open records act] or made during a session 

of a collaborative law process that is open, or is required by law to be open, to the public; 

  (2) a threat or statement of a plan to inflict bodily injury or commit a crime of 

violence; 

  (3) intentionally used to plan a crime, commit or attempt to commit a crime, or 

conceal an ongoing crime or ongoing criminal activity; or 

  (4) in an agreement resulting from the collaborative law process, evidenced by a 

record signed by all parties to the agreement. 

 (b) The  privileges under Section 17 for a collaborative law communication do not apply 

to the extent that a communication is: 

  (1) sought or offered to prove or disprove a claim or complaint of professional 
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misconduct or malpractice arising from or related to a collaborative law process; or 

  (2) sought or offered to prove or disprove abuse, neglect, abandonment, or 

exploitation of a child or adult, unless the [child protective services agency or adult protective 

services agency] is a party to or otherwise participates in the process. 

 (c) There is no privilege under Section 17 if a tribunal finds, after a hearing in camera, 

that the party seeking discovery or the proponent of the evidence has shown the evidence is not 

otherwise available, the need for the evidence substantially outweighs the interest in protecting 

confidentiality, and the collaborative law communication is sought or offered in: 

  (1) a court proceeding involving a felony [or misdemeanor]; or 

  (2) a proceeding seeking rescission or reformation of a contract arising out of the 

collaborative law process or in which a defense to avoid liability on the contract is asserted. 

 (d) If a collaborative law communication is subject to an exception under subsection (b) 

or (c), only the part of the communication necessary for the application of the exception may be 

disclosed or admitted. 

 (e) Disclosure or admission of evidence excepted from the privilege under subsection (b) 

or (c) does not make the evidence or any other collaborative law communication discoverable or 

admissible for any other purpose. 

 (f) The privileges under Section 17 do not apply if the parties agree in advance in a 

signed record, or if a record of a proceeding reflects agreement by the parties, that all or part of a 

collaborative law process is not privileged. This subsection does not apply to a collaborative law 

communication made by a person that did not receive actual notice of the agreement before the 

communication was made. 

 SECTION 20.  AUTHORITY OF TRIBUNAL IN CASE OF NONCOMPLIANCE. 

 (a) If an agreement fails to meet the requirements of Section 4, or a lawyer fails to 
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comply with Section 14 or 15, a tribunal may nonetheless find that the parties intended to enter 

into a collaborative law participation agreement if they: 

  (1) signed a record indicating an intention to enter into a collaborative law 

participation agreement; and 

  (2) reasonably believed they were participating in a collaborative law process. 

 (b) If a tribunal makes the findings specified in subsection (a), and the interests of justice 

require, the tribunal may: 

  (1) enforce an agreement evidenced by a record resulting from the process in 

which the parties participated; 

  (2) apply the disqualification provisions of Sections 5, 6, 9, 10, and 11; and 

  (3) apply a privilege under Section 17. 

 SECTION 21.  UNIFORMITY OF APPLICATION AND CONSTRUCTION.  In 

applying and construing this uniform act, consideration must be given to the need to promote 

uniformity of the law with respect to its subject matter among states that enact it. 

 SECTION 22.  RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND 

NATIONAL COMMERCE ACT.  This [act] modifies, limits, and supersedes the federal 

Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001, et seq.,  

but does not modify, limit, or supersede Section 101(c) of that act, 15 U.S.C Section 7001(c), or 

authorize electronic delivery of any of the notices described in Section 103(b) of that act, 15 

U.S.C. Section 7003(b).  

 [SECTION 23.  SEVERABILITY.  If any provision of this [act] or its application to 

any person or circumstance is held invalid, the invalidity does not affect other provisions or 

applications of this [act] which can be given effect without the invalid provision or application, 

and to this end the provisions of this [act] are severable.] 
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Legislative Note: Include this section only if the state lacks a general severability statute or a 
decision by the highest court of this state stating a general rule of severability. 
 

 SECTION 24.  EFFECTIVE DATE.  This [act] takes effect............ 

Legislative Note: States should choose an effective date for the act that allows substantial time 
for notice to the bar and the public of its provisions and for the training of collaborative lawyers. 
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California Family Code Section 2013 
 
 
2013.  (a) If a written agreement is entered into by the parties, 
the parties may utilize a collaborative law process to resolve any 
matter governed by this code over which the court is granted 
jurisdiction pursuant to Section 2000. 
   (b) "Collaborative law process" means the process in which the 
parties and any professionals engaged by the parties to assist them 
agree in writing to use their best efforts and to make a good faith 
attempt to resolve disputes related to the family law matters as 
referenced in subdivision (a) on an agreed basis without resorting to 
adversary judicial intervention. 
 



Link: 
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/ByArticle/Ch
apter_50/Article_4.html  
 
General Statutes of North Carolina 
Chapter 50 
Article 4. 
Collaborative Law Proceedings. 
§ 50-70. Collaborative law. 
As an alternative to judicial disposition of issues arising in a civil action under this Article, 
except for a claim for absolute divorce, on a written agreement of the parties and their attorneys, 
a civil action may be conducted under collaborative law procedures as set forth in this Article. 
(2003-371, s. 1.) 
§ 50-71. Definitions. 
As used in this article, the following terms mean: 
(1) Collaborative law. – A procedure in which a husband and wife who are separated and are 
seeking a divorce, or are contemplating separation and divorce, and their attorneys agree to use 
their best efforts and make a good faith attempt to resolve their disputes arising from the marital 
relationship on an agreed basis. The procedure shall include an agreement by the parties to 
attempt to resolve their disputes without having to resort to judicial intervention, except to have 
the court approve the settlement agreement and sign the orders required by law to effectuate the 
agreement of the parties as the court deems appropriate. The procedure shall also include an 
agreement where the parties' attorneys agree not to serve as litigation counsel, except to ask the 
court to approve the settlement agreement. 
(2) Collaborative law agreement. – A written agreement, signed by a husband and wife and their 
attorneys, that contains an acknowledgement by the parties to attempt to resolve the disputes 
arising from their marriage in accordance with collaborative law procedures. 
(3) Collaborative law procedures. – The process for attempting to resolve disputes arising from a 
marriage as set forth in this Article. 
(4) Collaborative law settlement agreement. – An agreement entered into between a husband and 
wife as a result of collaborative law procedures that resolves the disputes arising from the 
marriage of the husband and wife. 
(5) Third-party expert. – A person, other than the parties to a collaborative law agreement, hired 
pursuant to a collaborative law agreement to assist the parties in the resolution of their disputes. 
(2003-371, s. 1.) 
§ 50-72. Agreement requirements.  
A collaborative law agreement must be in writing, signed by all the parties to the agreement and 
their attorneys, and must include provisions for the withdrawal of all attorneys involved in the 
collaborative law procedure if the collaborative law procedure does not result in settlement of the 
dispute. (2003-371, s. 1.) 
§ 50-73. Tolling of time periods. 
A validly executed collaborative law agreement shall toll all legal time periods applicable to 
legal rights and issues under law between the parties for the amount of time the collaborative law 
agreement remains in effect. This section applies to any applicable statutes of limitations, filing 



deadlines, or other time limitations imposed by law or court rule, including setting a hearing or 
trial in the case, imposing discovery deadlines, and requiring compliance with scheduling orders. 
(2003-371, s. 1.) 
§ 50-74. Notice of collaborative law agreement. 
(a) No notice shall be given to the court of any collaborative law agreement entered into prior to 
the filing of a civil action under this Article. (b) If a civil action is pending, a notice of a 
collaborative law agreement, 
signed by the parties and their attorneys, shall be filed with the court. After the filing of a notice 
of a collaborative law agreement, the court shall take no action in the case, including dismissal, 
unless the court is notified in writing that the parties have done one of the following: 
(1) Failed to reach a collaborative law settlement agreement. 
(2) Both voluntarily dismissed the action. 
(3) Asked the court to enter a judgment or order to make the collaborative law settlement 
agreement an act of the court in accordance with G.S. 50-75. (2003-371, s. 1.) 
§ 50-75. Judgment on collaborative law settlement agreement. 
A party is entitled to an entry of judgment or order to effectuate the terms of a collaborative law 
settlement agreement if the agreement is signed by each party to the agreement. (2003-371, s. 1.) 
§ 50-76. Failure to reach settlement; disposition by court; duty of attorney to 
withdraw. 
(a) If the parties fail to reach a settlement and no civil action has been filed, either party may file 
a civil action, unless the collaborative law agreement first provides for the use of arbitration or 
alternative dispute resolution. 
(b) If a civil action is pending and the collaborative law procedures do not result in a 
collaborative law settlement agreement, upon notice to the court, the court may enter orders as 
appropriate, free of the restrictions of G.S. 50-74(b). 
(c) If a civil action is filed or set for trial pursuant to subsection (a) or (b) of this section, the 
attorneys representing the parties in the collaborative law proceedings may not represent either 
party in any further civil proceedings and shall withdraw as attorney for either party. (2003-371, 
s. 1.) 
§ 50-77. Privileged and inadmissible evidence. 
(a) All statements, communications, and work product made or arising from a collaborative law 
procedure are confidential and are inadmissible in any court proceeding. Work product includes 
any written or verbal communications or analysis of any third-party experts used in the 
collaborative law procedure. 
(b) All communications and work product of any attorney or third-party expert hired for 
purposes of participating in a collaborative law procedure shall be privileged and inadmissible in 
any court proceeding, except by agreement of the parties. (2003-371, s. 1.) 
§ 50-78. Alternate dispute resolution permitted. 
Nothing in this Article shall be construed to prohibit the parties from using, by mutual 
agreement, other forms of alternate dispute resolution, including mediation or binding 
arbitration, to reach a settlement on any of the issues included in the collaborative law 
agreement. The parties' attorneys for the collaborative law proceeding may also serve as counsel 
for any form of alternate dispute resolution pursued as part of the collaborative law agreement. 
(2003-371, s. 1.) 
§ 50-79. Collaborative law procedures surviving death. 



Consistent with G.S. 50-20(l), the personal representative of the estate of a deceased spouse may 
continue a collaborative law procedure with respect to equitable distribution that has been 
initiated by a collaborative law agreement prior to death, notwithstanding the death of one of the 
spouses. The provisions of G.S. 50-73 shall apply to time limits applicable under G.S. 50-20(l) 
for collaborative law procedures continued pursuant to this section. (2003-371, s. 1.) 
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Text as Enacted:  
Assembly Bill No. 91–Assemblyman Segerblom 
CHAPTER.......... 
AN ACT relating to collaborative law; enacting the Uniform 
Collaborative Law Act; establishing the requirements of a 
collaborative law participation agreement and the 
collaborative law process; establishing standards applicable 
to collaborative lawyers; providing that certain collaborative 
law communications are confidential and privileged; and 
providing other matters properly relating thereto. 
Legislative Counsel’s Digest: 
This bill enacts the Uniform Collaborative Law Act, as amended by the 
National Conference of Commissioners on Uniform State Laws in 2010, and aims 
to standardize the most important features of collaborative law, a form of 
alternative dispute resolution. Currently, collaborative law has largely been 
practiced under private collaborative law participation agreements developed by 
practice groups of private attorneys. 
Section 19 of this bill provides the minimum requirements for written 
agreements that allow parties to state their intention to resolve a matter through a 
collaborative law process. Section 20 of this bill emphasizes that a party’s 
participation in collaborative law is voluntary and specifies when and how a 
collaborative law process begins and concludes. Section 21 of this bill creates a 
stay of proceedings before a tribunal when parties sign an agreement to attempt to 
resolve a matter through collaborative law. Section 23 of this bill authorizes the 
approval of agreements arising out of a collaborative law process. Sections 24-26 
of this bill: (1) provide that a collaborative lawyer is disqualified from representing 
a party to a collaborative matter before a tribunal in a proceeding related to the 
collaborative matter; (2) impute the disqualification to other lawyers in a law firm 
with which the collaborative lawyer is associated; and (3) provide exceptions to 
imputed disqualification under certain circumstances if the law firm is representing 
a low-income party for no fee or if the collaborative lawyer is representing a 
governmental agency. 
Section 27 of this bill requires parties to disclose relevant information during 
the collaborative law process without formal discovery requests and to update 
information previously disclosed that has materially changed. Sections 29 and 30 
of this bill impose certain duties on collaborative lawyers to disclose to and discuss 
with a prospective party the material risks and benefits of a collaborative law 
process and require collaborative lawyers to screen prospective parties for any 
history of a coercive or violent relationship with another party. Sections 31-34 of 
this bill authorize parties to agree on the scope of confidentiality of their 
collaborative law communications, create an evidentiary privilege for collaborative 
law communications and provide for certain waivers of and limited exceptions to 
the evidentiary privilege. 
Finally, section 35 of this bill authorizes a tribunal or other body acting in an 
adjudicative capacity to enforce agreements that result from a collaborative law 
process and to apply the disqualification provisions and the evidentiary privileges 
provided for in this bill. 
EXPLANATION – Matter in bolded italics is new; matter between brackets [omitted material] is material to be omitted. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 



SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 
Section 1. Chapter 38 of NRS is hereby amended by adding 
thereto the provisions set forth as sections 2 to 37, inclusive, of this 
act. 
Sec. 2. Sections 2 to 37, inclusive, of this act may be cited as 
the Uniform Collaborative Law Act. 
Sec. 3. As used in sections 2 to 37, inclusive, of this act, 
unless the context otherwise requires, the words and terms defined 
in sections 4 to 18, inclusive, of this act have the meanings 
ascribed to them in those sections. 
Sec. 4. “Collaborative law communication” means a 
statement, whether oral or in a record, or verbal or nonverbal, 
that: 
1. Is made to conduct, participate in, continue or reconvene a 
collaborative law process; and 
2. Occurs after the parties sign a collaborative law 
participation agreement and before the collaborative law process 
is concluded. 
Sec. 5. “Collaborative law participation agreement” means 
an agreement by persons to participate in a collaborative law 
process. 
Sec. 6. “Collaborative law process” means a procedure 
intended to resolve a collaborative matter without intervention by 
a tribunal in which persons: 
1. Sign a collaborative law participation agreement; and 
2. Are represented by collaborative lawyers. 
Sec. 7. “Collaborative lawyer” means a lawyer who 
represents a party in a collaborative law process. 
Sec. 8. “Collaborative matter” means a dispute, transaction, 
claim, problem or issue for resolution, including a dispute, claim 
or issue in a proceeding which is described in a collaborative law 
participation agreement. 
Sec. 9. “Law firm” means: 
1. Lawyers who practice law together in a partnership, 
professional corporation, sole proprietorship, limited-liability 
company or association; and 
2. Lawyers employed in a legal services organization, the 
legal department of a corporation or other organization, or the 
legal department of a government or governmental subdivision, 
agency or instrumentality. 
Sec. 10. “Nonparty participant” means a person, other than 
a party and the collaborative lawyer of a party, that participates in 
a collaborative law process. 
Sec. 11. “Party” means a person that signs a collaborative 
law participation agreement and whose consent is necessary to 
resolve a collaborative matter. 
Sec. 12. “Person” means an individual, corporation, 
business trust, estate, trust, partnership, limited-liability company, 
association, joint venture, public corporation, government or 
governmental subdivision, agency or instrumentality, or any other 
legal or commercial entity. 



Sec. 13. “Proceeding” means: 
1. A judicial, administrative, arbitral or other adjudicative 
process before a tribunal, including related prehearing and 
posthearing motions, conferences and discovery; or 
2. A legislative hearing or similar process. 
Sec. 14. “Prospective party” means a person that discusses 
with a prospective collaborative lawyer the possibility of signing a 
collaborative law participation agreement. 
Sec. 15. “Record” means information which is inscribed on 
a tangible medium or which is stored in an electronic or other 
medium and is retrievable in perceivable form. 
Sec. 16. “Related to a collaborative matter” means involving 
the same parties, transaction or occurrence, nucleus of operative 
fact, dispute, claim or issue as the collaborative matter. 
Sec. 17. “Sign” means, with present intent to authenticate or 
adopt a record: 
1. To execute or adopt a tangible symbol; or 
2. To attach to or logically associate with the record an 
electronic symbol, sound or process. 
Sec. 18. “Tribunal” means: 
1. A court, arbitrator, administrative agency or other body 
acting in an adjudicative capacity which, after presentation of 
evidence or legal argument, has jurisdiction to render a decision 
affecting a party’s interests in a matter; or 
2. A legislative body conducting a hearing or similar process. 
Sec. 19. 1. A collaborative law participation agreement 
must: 
(a) Be in a record; 
(b) Be signed by the parties; 
(c) State the intention of the parties to resolve a collaborative 
matter through a collaborative law process under sections 2 to 37, 
inclusive, of this act; 
 (d) Describe the nature and scope of the collaborative matter; 
(e) Identify the collaborative lawyer who represents each party 
in the collaborative law process; and 
(f) Contain a statement by each collaborative lawyer 
confirming the lawyer’s representation of a party in the 
collaborative law process. 
2. The parties may agree to include in a collaborative law 
participation agreement additional provisions not inconsistent 
with sections 2 to 37, inclusive, of this act. 
Sec. 20. 1. A collaborative law process begins when the 
parties sign a collaborative law participation agreement. 
2. A tribunal may not order a party to participate in a 
collaborative law process over the objection of that party. 
3. A collaborative law process is concluded by a: 
(a) Resolution of a collaborative matter as evidenced by a 
signed record; 
(b) Resolution of a part of the collaborative matter, evidenced 
by a signed record, in which the parties agree that the remaining 
parts of the collaborative matter will not be resolved in the 



collaborative law process; or 
(c) Termination of the collaborative law process. 
4. A collaborative law process terminates: 
(a) When a party gives notice to other parties in a record that 
the collaborative law process is ended; 
(b) When a party: 
(1) Begins a proceeding related to a collaborative matter 
without the agreement of all parties; or 
(2) In a pending proceeding related to the collaborative 
matter: 
(I) Initiates a pleading, motion, order to show cause or 
request for a conference with the tribunal; 
(II) Requests that the proceeding be put on the 
tribunal’s active calendar; or 
(III) Takes similar action requiring notice to be sent to 
the parties; or 
(c) Except as otherwise provided in subsection 7, when a party 
discharges a collaborative lawyer or a collaborative lawyer 
withdraws from further representation of a party. 
5. The collaborative lawyer of a party shall give prompt 
notice to all other parties in a record of the discharge or 
withdrawal of the collaborative lawyer. 
6. A party may terminate a collaborative law process with or 
without cause. 
7. Notwithstanding the discharge or withdrawal of a 
collaborative lawyer, a collaborative law process continues if, not 
later than 30 days after the date that the notice of the discharge or 
withdrawal of a collaborative lawyer required by subsection 5 is 
sent to the parties: 
(a) The unrepresented party engages a successor collaborative 
lawyer; and 
(b) In a signed record: 
(1) The parties consent to continue the process by 
reaffirming the collaborative law participation agreement; 
(2) The agreement is amended to identify the successor 
collaborative lawyer; and 
(3) The successor collaborative lawyer confirms the 
lawyer’s representation of a party in the collaborative process. 
8. A collaborative law process does not conclude if, with the 
consent of the parties, a party requests a tribunal to approve a 
resolution of the collaborative matter or any part thereof as 
evidenced by a signed record. 
9. A collaborative law participation agreement may provide 
additional methods of concluding a collaborative law process. 
Sec. 21. 1. The persons in a proceeding pending before a 
tribunal may sign a collaborative law participation agreement to 
seek to resolve a collaborative matter related to the proceeding. 
The parties to the collaborative law participation agreement shall 
file promptly with the tribunal a notice of the agreement after it is 
signed. Subject to subsection 3 and sections 22 and 23 of this act, 
the filing operates as an application for a stay of the proceeding. 



2. The parties shall file promptly with the tribunal notice in a 
record when a collaborative law process concludes. The stay of the 
proceeding under subsection 1 is lifted when the notice is filed. 
The notice must not specify any reason for termination of the 
process. 
3. A tribunal in which a proceeding is stayed under 
subsection 1 may require parties and collaborative lawyers to 
provide a status report on the collaborative law process and the 
proceeding. A status report must include only information on 
whether the process is ongoing or concluded. It must not include a 
report, assessment, evaluation, recommendation, finding or other 
communication regarding a collaborative law process or 
collaborative law matter. 
4. A tribunal may not consider a communication made in 
violation of subsection 3. 
5. A tribunal shall provide the parties with notice and an 
opportunity to be heard before dismissing a proceeding in which a 
notice of collaborative law process is filed based on delay or 
failure to prosecute. 
Sec. 22. During a collaborative law process, a tribunal may 
issue emergency orders to protect the health, safety, welfare or 
interest of a party or a member of the family or the household of a 
party. 
Sec. 23. A tribunal may approve an agreement resulting 
from a collaborative law process. 
Sec. 24. 1. Except as otherwise provided in subsection 3, a 
collaborative lawyer is disqualified from appearing before a 
tribunal to represent a party in a proceeding related to the 
collaborative matter. 
2. Except as otherwise provided in subsection 3 and sections 
25 and 26 of this act, a lawyer in a law firm with which the 
collaborative lawyer is associated is disqualified from appearing 
before a tribunal to represent a party in a proceeding related to the 
collaborative matter if the collaborative lawyer is disqualified from 
doing so under subsection 1. 
3. A collaborative lawyer or a lawyer in a law firm with which 
the collaborative lawyer is associated may represent a party: 
(a) To ask a tribunal to approve an agreement resulting from 
the collaborative law process; or 
(b) To seek or defend an emergency order to protect the health, 
safety, welfare or interest of a party, or a member of the family or 
the household of a party, if a successor lawyer is not immediately 
available to represent that person. 
4. A collaborative lawyer or a lawyer in a law firm with which 
the collaborative lawyer is associated may represent a party, or a 
member of the family or the household of a party, under 
paragraph (b) of subsection 3 only until that person is represented 
by a successor lawyer or reasonable measures are taken to protect 
the health, safety, welfare or interest of that person. 
Sec. 25. 1. The disqualification of a collaborative lawyer 
under subsection 1 of section 24 of this act applies to a 



collaborative lawyer representing a party with or without fee. 
2. After a collaborative law process concludes, another 
lawyer in a law firm with which a collaborative lawyer who is 
disqualified under subsection 1 of section 24 of this act is 
associated may represent a party without fee in the collaborative 
matter or a matter related to the collaborative matter if: 
 (a) The party has an annual income that qualifies the party for 
free legal representation under the criteria established by the law 
firm for free legal representation; 
(b) The collaborative law participation agreement so provides; 
and 
(c) The collaborative lawyer is isolated from any participation 
in the collaborative matter or a matter related to the collaborative 
matter through procedures within the law firm which are 
reasonably calculated to isolate the collaborative lawyer from such 
participation. 
Sec. 26. 1. The disqualification of a collaborative lawyer 
under subsection 1 of section 24 of this act applies to a 
collaborative lawyer representing a party that is a government or a 
governmental subdivision, agency or instrumentality. 
2. After a collaborative law process concludes, another 
lawyer in a law firm with which the collaborative lawyer is 
associated may represent a government or a governmental 
subdivision, agency or instrumentality in the collaborative matter 
or a matter related to the collaborative matter if: 
(a) The collaborative law participation agreement so provides; 
and 
(b) The collaborative lawyer is isolated from any participation 
in the collaborative matter or a matter related to the collaborative 
matter through procedures within the law firm which are 
reasonably calculated to isolate the collaborative lawyer from such 
participation. 
Sec. 27. Except as otherwise provided by specific statute, 
during the collaborative law process, on the request of another 
party, a party shall make timely, full, candid and informal 
disclosure of information related to the collaborative matter 
without formal discovery. A party also shall promptly update 
previously disclosed information that has materially changed. The 
parties may define the scope of disclosure during the collaborative 
law process. 
Sec. 28. The provisions of sections 2 to 37, inclusive, of this 
act do not affect: 
1. The professional responsibility obligations and standards 
applicable to a lawyer or other licensed professional; or 
2. The obligation of a person to report abuse or neglect, 
abandonment or exploitation of a child or adult under the laws of 
this State. 
Sec. 29. Before a prospective party signs a collaborative law 
participation agreement, a prospective collaborative lawyer shall: 
1. Assess with the prospective party factors that the lawyer 
reasonably believes relate to whether a collaborative law process is 



appropriate for the prospective party’s matter; 
2. Provide the prospective party with information that the 
lawyer reasonably believes is sufficient for the prospective party to 
make an informed decision about the material benefits and risks 
of a collaborative law process as compared to the material benefits 
and risks of other reasonably available alternatives for resolving 
the proposed collaborative matter, such as litigation, mediation, 
arbitration or expert evaluation; and 
3. Advise the prospective party that: 
(a) After a collaborative law participation agreement is signed, 
the collaborative law process terminates if a party initiates a 
proceeding or seeks the intervention of a tribunal in a pending 
proceeding related to the collaborative matter; 
(b) Participation in a collaborative law process is voluntary, 
and any party has the right to terminate unilaterally a 
collaborative law process with or without cause; and 
(c) The collaborative lawyer and any lawyer in a law firm with 
which the collaborative lawyer is associated may not appear before 
a tribunal to represent a party in a proceeding related to the 
collaborative matter, except as authorized by subsection 3 of 
section 24 of this act, subsection 2 of section 25 of this act or 
subsection 2 of section 26 of this act. 
Sec. 30. 1. Before a prospective party signs a collaborative 
law participation agreement, a prospective collaborative lawyer 
must make reasonable inquiry into whether the prospective party 
has a history of a coercive or violent relationship with another 
prospective party. 
2. Throughout a collaborative law process, a collaborative 
lawyer reasonably and continuously shall assess whether the party 
the collaborative lawyer represents has a history of a coercive or 
violent relationship with another party. 
3. If a collaborative lawyer reasonably believes that the party 
the lawyer represents or the prospective party who consults the 
lawyer has a history of a coercive or violent relationship with 
another party or prospective party, the lawyer shall not begin or 
continue a collaborative law process unless: 
(a) The party or the prospective party requests beginning or 
continuing the collaborative law process; and 
(b) The collaborative lawyer reasonably believes that the safety 
of the party or prospective party can be protected adequately 
during the process. 
Sec. 31. A collaborative law communication is confidential 
to the extent agreed by the parties in a signed record or as 
provided by specific statute. 
Sec. 32. 1. Except as otherwise provided in sections 33 and 
34 of this act, a collaborative law communication is privileged 
under subsection 2, is not subject to discovery and is not 
admissible in evidence. 
2. In a proceeding, the following privileges apply: 
(a) A party may refuse to disclose, and may prevent any other 
person from disclosing, a collaborative law communication; and 



(b) A nonparty participant may refuse to disclose, and may 
prevent any other person from disclosing, a collaborative law 
communication of the nonparty participant. 
3. Evidence or information that is otherwise admissible or 
subject to discovery does not become inadmissible or protected 
from discovery solely because of its disclosure or use in a 
collaborative law process. 
Sec. 33. 1. A privilege under section 32 of this act may be 
waived in a record or orally during a proceeding if it is expressly 
waived by all parties, and in the case of the privilege of a nonparty 
participant, it is also expressly waived by the nonparty participant. 
2. A person that makes a disclosure or representation about a 
collaborative law communication which prejudices another person 
in a proceeding may not assert a privilege under section 32 of this 
act, but this preclusion applies only to the extent necessary for the 
person prejudiced to respond to the disclosure or representation. 
Sec. 34. 1. There is no privilege under section 32 of this act 
for a collaborative law communication that is: 
(a) Available to the public under chapter 239 of NRS or made 
during a session of a collaborative law process that is open, or is 
required by law to be open, to the public; 
(b) A threat or statement of a plan to inflict bodily injury or 
commit a crime of violence; 
(c) Intentionally used to plan a crime, commit or attempt to 
commit a crime, or conceal an ongoing crime or ongoing criminal 
activity; or 
(d) Set forth in an agreement resulting from the collaborative 
law process, evidenced by a record signed by all parties to the 
agreement. 
2. The privileges under section 32 of this act for a 
collaborative law communication do not apply to the extent that 
the communication is: 
 (a) Sought or offered to prove or disprove a claim or complaint 
of professional misconduct or malpractice arising from or related 
to a collaborative law process; or 
(b) Sought or offered to prove or disprove abuse, neglect, 
abandonment or exploitation of a child or adult, unless an agency 
which provides child welfare services, as defined in NRS 
432B.030, or the Aging and Disability Services Division of the 
Department of Health and Human Services is a party to or 
otherwise participates in the collaborative law process. 
3. There is no privilege under section 32 of this act if a 
tribunal finds, after a hearing in camera, that the party seeking 
discovery or the proponent of the evidence has shown the evidence 
is not otherwise available, the need for the evidence substantially 
outweighs the interest in protecting confidentiality and the 
collaborative law communication is sought or offered in: 
(a) A court proceeding involving a felony or misdemeanor; or 
(b) A proceeding seeking rescission or reformation of a 
contract arising out of the collaborative law process or in which a 
defense to avoid liability on the contract is asserted. 



4. If a collaborative law communication is subject to an 
exception under subsection 2 or 3, only the part of the 
communication necessary for the application of the exception may 
be disclosed or admitted into evidence. 
5. Disclosure or admission of evidence excepted from the 
privilege under subsection 2 or 3 does not make the evidence or 
any other collaborative law communication discoverable or 
admissible for any other purpose. 
6. The privileges under section 32 of this act do not apply if 
the parties agree in advance in a signed record, or if a record of a 
proceeding reflects agreement by the parties, that all or part of a 
collaborative law process is not privileged. This subsection does 
not apply to a collaborative law communication made by a person 
that did not receive actual notice of the agreement before the 
communication was made. 
Sec. 35. 1. If a collaborative law participation agreement 
fails to meet the requirements of section 19 of this act, or if a 
prospective collaborative lawyer fails to comply with section 29 or 
30 of this act, a tribunal may nonetheless find that the parties 
intended to enter into a collaborative law participation agreement 
if the parties: 
(a) Signed a record indicating an intention to enter into a 
collaborative law participation agreement; and 
 (b) Reasonably believed they were participating in a 
collaborative law process. 
2. If a tribunal makes the findings specified in subsection 1 
and the interests of justice require, the tribunal may: 
(a) Enforce an agreement evidenced by a record resulting 
from the process in which the parties participated; 
(b) Apply the disqualification provisions of sections 24, 25 and 
26 of this act; and 
(c) Apply the privileges under section 32 of this act. 
Sec. 36. In applying and construing the Uniform 
Collaborative Law Act, consideration must be given to the need to 
promote uniformity of the law with respect to its subject matter 
among states that enact it. 
Sec. 37. Sections 2 to 37, inclusive, of this act modify, limit 
and supersede the federal Electronic Signatures in Global and 
National Commerce Act, 15 U.S.C. §§ 7001 et seq., but do not 
modify, limit or supersede Section 101(c) of that Act, 15 U.S.C. § 
7001(c), or authorize electronic delivery of any of the notices 
described in Section 103(b) of that Act, 15 U.S.C. § 7003(b). 
Sec. 38. Sections 2 to 37, inclusive, of this act apply to a 
collaborative law participation agreement that is signed on or after 
January 1, 2013. 
Sec. 39. This act becomes effective on January 1, 2013. 
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Text as Enacted:  
H.B.ANo.A3833 
AN ACT 
relating to the adoption of a uniform collaborative law Act in 
regard to family law matters. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTIONA1.AAThe Family Code is amended by adding Title 1-A 
to read as follows: 
TITLE 1-A. COLLABORATIVE FAMILY LAW 
CHAPTER 15. COLLABORATIVE FAMILY LAW ACT 
SUBCHAPTER A. APPLICATION AND CONSTRUCTION 
Sec.A15.001.AAPOLICY. It is the policy of this state to 
encourage the peaceable resolution of disputes, with special 
consideration given to disputes involving the parent-child 
relationship, including disputes involving the conservatorship of, 
possession of or access to, and support of a child, and the early 
settlement of pending litigation through voluntary settlement 
procedures. 
Sec.A15.002.AACONFLICTS BETWEEN PROVISIONS. If a provision 
of this chapter conflicts with another provision of this code or 
another statute or rule of this state and the conflict cannot be 
reconciled, this chapter prevails. 
Sec.A15.003.AAUNIFORMITY OF APPLICATION AND CONSTRUCTION. 
In applying and construing this chapter, consideration must be 
given to the need to promote uniformity of the law with respect to 
its subject matter among states that enact a collaborative law 
process Act for family law matters. 
Sec.A15.004.AARELATION TO ELECTRONIC SIGNATURES IN GLOBAL 
AND NATIONAL COMMERCE ACT. This chapter modifies, limits, and 
supersedes the federal Electronic Signatures in Global and National 
Commerce Act (15 U.S.C. Section 7001 et seq.) but does not modify, 
limit, or supersede Section 101(c) of that Act (15 U.S.C. Section 
7001(c)), or authorize electronic delivery of any of the notices 
described in Section 103(b) of that Act (15 U.S.C. Section 
7003(b)). 
[Sections 15.005-15.050 reserved for expansion] 
SUBCHAPTER B. GENERAL PROVISIONS 
Sec.A15.051.AASHORT TITLE. This chapter may be cited as the 
Collaborative Family Law Act. 
Sec.A15.052.AADEFINITIONS. In this chapter: 
(1)AA"Collaborative family law communication" means a 
statement made by a party or nonparty participant, whether oral or 
in a record, or verbal or nonverbal, that: 
(A)AAis made to conduct, participate in, continue, 
or reconvene a collaborative family law process; and 
(B)AAoccurs after the parties sign a collaborative 
family law participation agreement and before the collaborative 
family law process is concluded. 
(2)AA"Collaborative family law participation 
agreement" means an agreement by persons to participate in a 
collaborative family law process. 
(3)AA"Collaborative family law matter" means a dispute, 
transaction, claim, problem, or issue for resolution that arises 
under Title 1 or 5 and that is described in a collaborative family 



law participation agreement. The term includes a dispute, claim, 
or issue in a proceeding. 
(4)AA"Collaborative family law process" means a 
procedure intended to resolve a collaborative family law matter 
without intervention by a tribunal in which parties: 
(A)AAsign a collaborative family law 
participation agreement; and 
(B)AAare represented by collaborative family law 
lawyers. 
(5)AA"Collaborative lawyer" means a lawyer who 
represents a party in a collaborative family law process. 
(6)AA"Law firm" means: 
(A)AAlawyers who practice law together in a 
partnership, professional corporation, sole proprietorship, 
limited liability company, or association; and 
(B)AAlawyers employed in a legal services 
organization or in the legal department of a corporation or other 
organization or of a government or governmental subdivision, 
agency, or instrumentality. 
(7)AA"Nonparty participant" means a person, including a 
collaborative lawyer, other than a party, who participates in a 
collaborative family law process. 
(8)AA"Party" means a person who signs a collaborative 
family law participation agreement and whose consent is necessary 
to resolve a collaborative family law matter. 
(9)AA"Proceeding" means a judicial, administrative, 
arbitral, or other adjudicative process before a tribunal, 
including related prehearing and posthearing motions, conferences, 
and discovery. 
(10)AA"Prospective party" means a person who discusses 
with a prospective collaborative lawyer the possibility of signing 
a collaborative family law participation agreement. 
(11)AA"Record" means information that is inscribed on a 
tangible medium or that is stored in an electronic or other medium 
and is retrievable in perceivable form. 
(12)AA"Related to a collaborative family law matter" 
means a matter involving the same parties, transaction or 
occurrence, nucleus of operative fact, dispute, claim, or issue as 
the collaborative family law matter. 
(13)AA"Sign" means, with present intent to authenticate 
or adopt a record, to: 
(A)AAexecute or adopt a tangible symbol; or 
(B)AAattach to or logically associate with the 
record an electronic symbol, sound, or process. 
(14)AA"Tribunal" means a court, arbitrator, 
administrative agency, or other body acting in an adjudicative 
capacity that, after presentation of evidence or legal argument, 
has jurisdiction to render a decision affecting a party ’s interests 
in a matter. 
Sec.A15.053.AAAPPLICABILITY. This chapter applies only to a 
matter arising under Title 1 or 5. 
[Sections 15.054-15.100 reserved for expansion] 
SUBCHAPTER C. COLLABORATIVE FAMILY LAW PROCESS 
Sec.A15.101.AAREQUIREMENTS FOR COLLABORATIVE FAMILY LAW 
PARTICIPATION AGREEMENT. (a) A collaborative family law 
participation agreement must: 
(1)AAbe in a record; 
(2)AAbe signed by the parties; 
(3)AAstate the parties ’ intent to resolve a 
collaborative family law matter through a collaborative family law 
process under this chapter; 
(4)AAdescribe the nature and scope of the collaborative 
family law matter; 
(5)AAidentify the collaborative lawyer who represents 



each party in the collaborative family law process; and 
(6)AAcontain a statement by each collaborative lawyer 
confirming the lawyer ’s representation of a party in the 
collaborative family law process. 
(b)AAA collaborative family law participation agreement must 
include provisions for: 
(1)AAsuspending tribunal intervention in the 
collaborative family law matter while the parties are using the 
collaborative family law process; and 
(2)AAunless otherwise agreed in writing, jointly 
engaging any professionals, experts, or advisors serving in a 
neutral capacity. 
(c)AAParties may agree to include in a collaborative family 
law participation agreement additional provisions not inconsistent 
with this chapter. 
Sec.A15.102.AABEGINNING AND CONCLUDING COLLABORATIVE FAMILY 
LAW PROCESS. (a) A collaborative family law process begins when 
the parties sign a collaborative family law participation 
agreement. 
(b)AAA tribunal may not order a party to participate in a 
collaborative family law process over that party ’s objection. 
(c)AAA collaborative family law process is concluded by: 
(1)AAresolution of a collaborative family law matter as 
evidenced by a signed record; 
(2)AAresolution of a part of a collaborative family law 
matter, evidenced by a signed record, in which the parties agree 
that the remaining parts of the matter will not be resolved in the 
process; or 
(3)AAtermination of the process under Subsection (d). 
(d)AAA collaborative family law process terminates: 
(1)AAwhen a party gives notice to other parties in a 
record that the process is ended; 
(2)AAwhen a party: 
(A)AAbegins a proceeding related to a 
collaborative family law matter without the agreement of all 
parties; or 
(B)AAin a pending proceeding related to the 
matter: 
(i)AAwithout the agreement of all parties, 
initiates a pleading, motion, or request for a conference with the 
tribunal; 
(ii)AAinitiates an order to show cause or 
requests that the proceeding be put on the tribunal ’s active 
calendar; or 
(iii)AAtakes similar action requiring notice 
to be sent to the parties; or 
(3)AAexcept as otherwise provided by Subsection (g), 
when a party discharges a collaborative lawyer or a collaborative 
lawyer withdraws from further representation of a party. 
(e)AAA party ’s collaborative lawyer shall give prompt notice 
in a record to all other parties of the collaborative lawyer ’s 
discharge or withdrawal. 
(f)AAA party may terminate a collaborative family law process 
with or without cause. 
(g)AANotwithstanding the discharge or withdrawal of a 
collaborative lawyer, a collaborative family law process continues 
if, not later than the 30th day after the date the notice of the 
collaborative lawyer ’s discharge or withdrawal required by 
Subsection (e) is sent to the parties: 
(1)AAthe unrepresented party engages a successor 
collaborative lawyer; and 
(2)AAin a signed record: 
(A)AAthe parties consent to continue the process 
by reaffirming the collaborative family law participation 



agreement; 
(B)AAthe agreement is amended to identify the 
successor collaborative lawyer; and 
(C)AAthe successor collaborative lawyer confirms 
the lawyer ’s representation of a party in the collaborative 
process. 
(h)AAA collaborative family law process does not conclude if, 
with the consent of the parties to a signed record resolving all or 
part of the collaborative matter, a party requests a tribunal to 
approve a resolution of the collaborative family law matter or any 
part of that matter as evidenced by a signed record. 
(i)AAA collaborative family law participation agreement may 
provide additional methods of concluding a collaborative family law 
process. 
Sec.A15.103.AAPROCEEDINGS PENDING BEFORE TRIBUNAL; STATUS 
REPORT. (a) The parties to a proceeding pending before a tribunal 
may sign a collaborative family law participation agreement to seek 
to resolve a collaborative family law matter related to the 
proceeding. The parties shall file promptly with the tribunal a 
notice of the agreement after the agreement is signed. Subject to 
Subsection (c) and Sections 15.104 and 15.105, the filing operates 
as a stay of the proceeding. 
(b)AAA tribunal that is notified, not later than the 30th day 
before the date of a proceeding, that the parties are using the 
collaborative family law process to attempt to settle a 
collaborative family law matter may not, until a party notifies the 
tribunal that the collaborative family law process did not result 
in a settlement: 
(1)AAset a proceeding or a hearing in the collaborative 
family law matter; 
(2)AAimpose discovery deadlines; 
(3)AArequire compliance with scheduling orders; or 
 (4)AAdismiss the proceeding. 
(c)AAThe parties shall notify the tribunal in a pending 
proceeding if the collaborative family law process results in a 
settlement. If the collaborative family law process does not 
result in a settlement, the parties shall file a status report: 
(1)AAnot later than the 180th day after the date the 
collaborative family law participation agreement was signed or, if 
the proceeding was filed by agreement after the collaborative 
family law participation agreement was signed, not later than the 
180th day after the date the proceeding was filed; and 
(2)AAon or before the first anniversary of the date the 
collaborative family law participation agreement was signed or, if 
the proceeding was filed by agreement after the collaborative 
family law participation agreement was signed, on or before the 
first anniversary of the date the proceeding was filed, accompanied 
by a motion for continuance. 
(d)AAThe tribunal shall grant a motion for continuance filed 
under Subsection (c)(2) if the status report indicates that the 
parties desire to continue to use the collaborative family law 
process. 
(e)AAIf the collaborative family law process does not result 
in a settlement on or before the second anniversary of the date the 
proceeding was filed, the tribunal may: 
(1)AAset the proceeding for trial on the regular 
docket; or 
(2)AAdismiss the proceeding without prejudice. 
(f)AAEach party shall file promptly with the tribunal notice 
in a record when a collaborative family law process concludes. The 
stay of the proceeding under Subsection (a) is lifted when the 
notice is filed. The notice may not specify any reason for 
termination of the process. 
(g)AAA tribunal in which a proceeding is stayed under 



Subsection (a) may require the parties and collaborative lawyers to 
provide a status report on the collaborative family law process and 
the proceeding. A status report: 
(1)AAmay include only information on whether the 
process is ongoing or concluded; and 
(2)AAmay not include a report, assessment, evaluation, 
recommendation, finding, or other communication regarding a 
collaborative family law process or collaborative family law 
matter. 
(h)AAA tribunal may not consider a communication made in 
violation of Subsection (g). 
(i)AAA tribunal shall provide parties notice and an 
opportunity to be heard before dismissing a proceeding based on 
delay or failure to prosecute in which a notice of collaborative 
family law process is filed. 
Sec.A15.104.AAEMERGENCY ORDER. During a collaborative 
family law process, a tribunal may issue an emergency order to 
protect the health, safety, welfare, or interest of a party or a 
family, as defined by Section 71.003. If the emergency order is 
granted without the agreement of all parties, the granting of the 
order terminates the collaborative process. 
Sec.A15.105.AAEFFECT OF WRITTEN SETTLEMENT AGREEMENT. (a) A 
settlement agreement under this chapter is enforceable in the same 
manner as a written settlement agreement under Section 154.071, 
Civil Practice and Remedies Code. 
(b)AANotwithstanding Rule 11, Texas Rules of Civil 
Procedure, or another rule or law, a party is entitled to judgment 
on a collaborative family law settlement agreement if the 
agreement: 
(1)AAprovides, in a prominently displayed statement 
that is in boldfaced type, capitalized, or underlined, that the 
agreement is not subject to revocation; and 
(2)AAis signed by each party to the agreement and the 
collaborative lawyer of each party. 
Sec.A15.106.AADISQUALIFICATION OF COLLABORATIVE LAWYER AND 
LAWYERS IN ASSOCIATED LAW FIRM; EXCEPTION. (a) In this section, 
"family" has the meaning assigned by Section 71.003. 
(b)AAExcept as provided by Subsection (d), a collaborative 
lawyer is disqualified from appearing before a tribunal to 
represent a party in a proceeding related to the collaborative 
family law matter regardless of whether the collaborative lawyer is 
representing the party for a fee. 
(c)AAExcept as provided by Subsection (d) and Sections 15.107 
and 15.108, a lawyer in a law firm with which the collaborative 
lawyer is associated is disqualified from appearing before a 
tribunal to represent a party in a proceeding related to the 
collaborative family law matter if the collaborative lawyer is 
disqualified from doing so under Subsection (b). 
(d)AAA collaborative lawyer or a lawyer in a law firm with 
which the collaborative lawyer is associated may represent a party: 
(1)AAto request a tribunal to approve an agreement 
resulting from the collaborative family law process; or 
(2)AAto seek or defend an emergency order to protect the 
health, safety, welfare, or interest of a party or a family if a 
successor lawyer is not immediately available to represent that 
party. 
(e)AAThe exception prescribed by Subsection (d) does not 
apply after the party is represented by a successor lawyer or 
reasonable measures are taken to protect the health, safety, 
welfare, or interest of that party or family. 
Sec.A15.107.AAEXCEPTION FROM DISQUALIFICATION FOR 
REPRESENTATION OF LOW-INCOME PARTIES. After a collaborative family 
law process concludes, another lawyer in a law firm with which a 
collaborative lawyer disqualified under Section 15.106(b) is 



associated may represent a party without a fee in the collaborative 
family law matter or a matter related to the collaborative family 
law matter if: 
(1)AAthe party has an annual income that qualifies the 
party for free legal representation under the criteria established 
by the law firm for free legal representation; 
(2)AAthe collaborative family law participation 
agreement authorizes that representation; and 
(3)AAthe collaborative lawyer is isolated from any 
participation in the collaborative family law matter or a matter 
related to the collaborative family law matter through procedures 
within the law firm that are reasonably calculated to isolate the 
collaborative lawyer from such participation. 
Sec.A15.108.AAGOVERNMENTAL ENTITY AS PARTY. (a) In this 
section, "governmental entity" has the meaning assigned by Section 
101.014. 
(b)AAThe disqualification prescribed by Section 15.106(b) 
applies to a collaborative lawyer representing a party that is a 
governmental entity. 
(c)AAAfter a collaborative family law process concludes, 
another lawyer in a law firm with which the collaborative lawyer is 
associated may represent a governmental entity in the collaborative 
family law matter or a matter related to the collaborative family 
law matter if: 
(1)AAthe collaborative family law participation 
agreement authorizes that representation; and 
(2)AAthe collaborative lawyer is isolated from any 
participation in the collaborative family law matter or a matter 
related to the collaborative family law matter through procedures 
within the law firm that are reasonably calculated to isolate the 
collaborative lawyer from such participation. 
Sec.A15.109.AADISCLOSURE OF INFORMATION. (a) Except as 
provided by law other than this chapter, during the collaborative 
family law process, on the request of another party, a party shall 
make timely, full, candid, and informal disclosure of information 
related to the collaborative matter without formal discovery. A 
party shall update promptly any previously disclosed information 
that has materially changed. 
(b)AAThe parties may define the scope of the disclosure under 
Subsection (a) during the collaborative family law process. 
Sec.A15.110.AASTANDARDS OF PROFESSIONAL RESPONSIBILITY AND 
MANDATORY REPORTING NOT AFFECTED. This chapter does not affect: 
(1)AAthe professional responsibility obligations and 
standards applicable to a lawyer or other licensed professional; or 
(2)AAthe obligation of a person under other law to 
report abuse or neglect, abandonment, or exploitation of a child or 
adult. 
Sec.A15.111.AAINFORMED CONSENT. Before a prospective party 
signs a collaborative family law participation agreement, a 
prospective collaborative lawyer must: 
(1)AAassess with the prospective party factors the 
lawyer reasonably believes relate to whether a collaborative family 
law process is appropriate for the prospective party ’s matter; 
(2)AAprovide the prospective party with information 
that the lawyer reasonably believes is sufficient for the 
prospective party to make an informed decision about the material 
benefits and risks of a collaborative family law process as 
compared to the material benefits and risks of other reasonably 
available alternatives for resolving the proposed collaborative 
matter, including litigation, mediation, arbitration, or expert 
evaluation; and 
(3)AAadvise the prospective party that: 
(A)AAafter signing an agreement, if a party 
initiates a proceeding or seeks tribunal intervention in a pending 



proceeding related to the collaborative family law matter, the 
collaborative family law process terminates; 
 (B)AAparticipation in a collaborative family law 
process is voluntary and any party has the right to terminate 
unilaterally a collaborative family law process with or without 
cause; and 
(C)AAthe collaborative lawyer and any lawyer in a 
law firm with which the collaborative lawyer is associated may not 
appear before a tribunal to represent a party in a proceeding 
related to the collaborative family law matter, except as 
authorized by Section 15.106(d), 15.107, or 15.108(c). 
Sec.A15.112.AAFAMILY VIOLENCE. (a) In this section: 
(1)AA"Dating relationship" has the meaning assigned by 
Section 71.0021(b). 
(2)AA"Family violence" has the meaning assigned by 
Section 71.004. 
(3)AA"Household" has the meaning assigned by Section 
71.005. 
(4)AA"Member of a household" has the meaning assigned 
by Section 71.006. 
(b)AABefore a prospective party signs a collaborative family 
law participation agreement in a collaborative family law matter in 
which another prospective party is a member of the prospective 
party ’s family or household or with whom the prospective party has 
or has had a dating relationship, a prospective collaborative 
lawyer must make reasonable inquiry regarding whether the 
prospective party has a history of family violence with the other 
prospective party. 
(c)AAIf a collaborative lawyer reasonably believes that the 
party the lawyer represents, or the prospective party with whom the 
collaborative lawyer consults, as applicable, has a history of 
family violence with another party or prospective party, the lawyer 
may not begin or continue a collaborative family law process 
unless: 
(1)AAthe party or prospective party requests beginning 
or continuing a process; and 
(2)AAthe collaborative lawyer or prospective 
collaborative lawyer determines with the party or prospective party 
what, if any, reasonable steps could be taken to address the 
concerns regarding family violence. 
Sec.A15.113.AACONFIDENTIALITY OF COLLABORATIVE FAMILY LAW 
COMMUNICATION. (a) A collaborative family law communication is 
confidential to the extent agreed to by the parties in a signed 
record or as provided by law other than this chapter. 
(b)AAIf the parties agree in a signed record, the conduct and 
demeanor of the parties and nonparty participants, including their 
collaborative lawyers, are confidential. 
(c)AAIf the parties agree in a signed record, communications 
related to the collaborative family law matter occurring before the 
signing of the collaborative family law participation agreement are 
confidential. 
Sec.A15.114.AAPRIVILEGE AGAINST DISCLOSURE OF COLLABORATIVE 
FAMILY LAW COMMUNICATION. (a) Except as provided by Section 
15.115, a collaborative family law communication, whether made 
before or after the institution of a proceeding, is privileged and 
not subject to disclosure and may not be used as evidence against a 

 
party or nonparty participant in a proceeding. 
(b)AAAny record of a collaborative family law communication 
is privileged, and neither the parties nor the nonparty 
participants may be required to testify in a proceeding related to 
or arising out of the collaborative family law matter or be subject 
to a process requiring disclosure of privileged information or data 
related to the collaborative matter. 



(c)AAAn oral communication or written material used in or 
made a part of a collaborative family law process is admissible or 
discoverable if it is admissible or discoverable independent of the 
collaborative family law process. 
(d)AAIf this section conflicts with other legal requirements 
for disclosure of communications, records, or materials, the issue 
of privilege may be presented to the tribunal having jurisdiction 
of the proceeding to determine, in camera, whether the facts, 
circumstances, and context of the communications or materials 
sought to be disclosed warrant a protective order of the tribunal or 
whether the communications or materials are subject to disclosure. 
The presentation of the issue of privilege under this subsection 
does not constitute a termination of the collaborative family law 
process under Section 15.102(d)(2)(B). 
(e)AAA party or nonparty participant may disclose privileged 
collaborative family law communications to a party ’s successor 
counsel, subject to the terms of confidentiality in the 
collaborative family law participation agreement. Collaborative 
family law communications disclosed under this subsection remain 
privileged. 
 (f)AAA person who makes a disclosure or representation about 
a collaborative family law communication that prejudices the rights 
of a party or nonparty participant in a proceeding may not assert a 
privilege under this section. The restriction provided by this 
subsection applies only to the extent necessary for the person 
prejudiced to respond to the disclosure or representation. 
Sec.A15.115.AALIMITS OF PRIVILEGE. (a) The privilege 
prescribed by Section 15.114 does not apply to a collaborative 
family law communication that is: 
(1)AAin an agreement resulting from the collaborative 
family law process, evidenced in a record signed by all parties to 
the agreement; 
(2)AAsubject to an express waiver of the privilege in a 
record or orally during a proceeding if the waiver is made by all 
parties and nonparty participants; 
(3)AAavailable to the public under Chapter 552, 
Government Code, or made during a session of a collaborative family 
law process that is open, or is required by law to be open, to the 
public; 
(4)AAa threat or statement of a plan to inflict bodily 
injury or commit a crime of violence; 
(5)AAa disclosure of a plan to commit or attempt to 
commit a crime, or conceal an ongoing crime or ongoing criminal 
activity; 
(6)AAa disclosure in a report of: 
(A)AAsuspected abuse or neglect of a child to an 
appropriate agency under Subchapter B, Chapter 261, or in a 
proceeding regarding the abuse or neglect of a child, except that 
evidence may be excluded in the case of communications between an 
attorney and client under Subchapter C, Chapter 261; or 
(B)AAabuse, neglect, or exploitation of an elderly 
or disabled person to an appropriate agency under Subchapter B, 
Chapter 48, Human Resources Code; or 
(7)AAsought or offered to prove or disprove: 
(A)AAa claim or complaint of professional 
misconduct or malpractice arising from or related to a 
collaborative family law process; 
(B)AAan allegation that the settlement agreement 
was procured by fraud, duress, coercion, or other dishonest means 
or that terms of the settlement agreement are illegal; 
(C)AAthe necessity and reasonableness of 
attorney ’s fees and related expenses incurred during a 
collaborative family law process or to challenge or defend the 
enforceability of the collaborative family law settlement 



agreement; or 
(D)AAa claim against a third person who did not 
participate in the collaborative family law process. 
(b)AAIf a collaborative family law communication is subject 
to an exception under Subsection (a), only the part of the 
communication necessary for the application of the exception may be 
disclosed or admitted. 
(c)AAThe disclosure or admission of evidence excepted from 
the privilege under Subsection (a) does not make the evidence or any 
other collaborative family law communication discoverable or 
admissible for any other purpose. 
Sec.A15.116.AAAUTHORITY OF TRIBUNAL IN CASE OF 
NONCOMPLIANCE. (a) Notwithstanding that an agreement fails to 
meet the requirements of Section 15.101 or that a lawyer has failed 
to comply with Section 15.111 or 15.112, a tribunal may find that 
the parties intended to enter into a collaborative family law 
participation agreement if the parties: 
(1)AAsigned a record indicating an intent to enter into 
a collaborative family law participation agreement; and 
(2)AAreasonably believed the parties were 
participating in a collaborative family law process. 
(b)AAIf a tribunal makes the findings specified in Subsection 
(a) and determines that the interests of justice require the 
following action, the tribunal may: 
(1)AAenforce an agreement evidenced by a record 
resulting from the process in which the parties participated; 
(2)AAapply the disqualification provisions of Sections 
15.106, 15.107, and 15.108; and 
(3)AAapply the collaborative family law privilege under 
Section 15.114. 
SECTIONA2.AASections 6.603 and 153.0072, Family Code, are 
repealed. 
SECTIONA3.AATitle 1-A, Family Code, as added by this Act, 
applies only to a collaborative family law participation agreement 
signed on or after the effective date of this Act. A collaborative 
family law participation agreement signed before that date is 
governed by the law in effect on the date the agreement was signed, 
and the former law is continued in effect for that purpose. 
SECTIONA4.AAThis Act takes effect September 1, 2011. 
______________________________ ______________________________ 
AAAAPresident of the Senate Speaker of the HouseAAAAAA 
I certify that H.B. No. 3833 was passed by the House on May 
13, 2011, by the following vote:AAYeas 138, Nays 0, 1 present, not 
voting. 
______________________________ 
Chief Clerk of the HouseAAA 
I certify that H.B. No. 3833 was passed by the Senate on May 
24, 2011, by the following vote:AAYeas 30, Nays 0. 
______________________________ 
Secretary of the SenateAAAA 
APPROVED:AA_____________________ 
AAAAAAAAAAAAAAAAAAAADateAAAAAAAAAA 
AAAAAAAAAAA_____________________ 
AAAAAAAAAAAAAAAAAAGovernorAAAAAAA 
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2010 GENERAL SESSION 
 
             3      

STATE OF UTAH 
 
             4      

Chief Sponsor: Lorie D. Fowlke 
 
             5      

Senate Sponsor: Lyle W. Hillyard 
 
             6       
             7      LONG TITLE 
             8      General Description: 
             9          This bill creates the Utah Uniform Collaborative Law Act. 
             10      Highlighted Provisions: 
             11          This bill: 
             12          .    establishes minimum requirements for collaborative law participation 
agreements, 
             13      including written agreements, description of the matter submitted to a 
collaborative 
             14      law process, and designation of collaborative lawyers; 
             15          .    requires that the collaborative law process be voluntary; 
             16          .    specifies when and how a collaborative law process begins and is 
terminated; 
             17          .    creates a stay of proceedings when parties sign a participation agreement to 
attempt 
             18      to resolve a matter related to a proceeding pending before a tribunal while 
allowing 
             19      the tribunal to ask for periodic status reports; 
             20          .    creates an exception to the stay of proceedings for a collaborative law 
process for 
             21      emergency orders to protect health, safety, welfare, or interests of a party, a family 



             22      member, or a dependent; 
             23          .    authorizes courts to approve settlements arising out of a collaborative law 
process; 
             24          .    codifies the disqualification requirement of collaborative lawyers if a 
collaborative 
             25      law process terminates; 
             26          .    defines the scope of the disqualification requirement to both the matter 
specified in 
             27      the collaborative law participation agreement and to matters related to the 
             28      collaborative matter; 
             29          .    extends the disqualification requirement to lawyers in a law firm with which 
the 

 
             30      collaborative lawyer is associated; 
             31          .    requires parties to a collaborative law participation agreement to voluntarily 
             32      disclose relevant information during the collaborative law process without formal 
             33      discovery requests and update information previously disclosed that has materially 
             34      changed; 
             35          .    acknowledges that standards of professional responsibility and child abuse 
             36      reporting for lawyers and other professionals are not changed by their 
participation 
             37      in a collaborative law process; 
             38          .    requires that lawyers disclose and discuss the material risks and benefits of a 
             39      collaborative law process to help insure parties enter into collaborative law 
             40      participation agreements with informed consent; 
             41          .    creates an obligation on collaborative lawyers to screen clients for domestic 
             42      violence and, if present, to participate in a collaborative law process only if the 
             43      victim consents and the lawyer is reasonably confident that the victim will be safe; 
             44      and 
             45          .    authorizes parties to reach an agreement on the scope of confidentiality of 
their 
             46      collaborative law communications. 
             47      Monies Appropriated in this Bill: 
             48          None 
             49      Other Special Clauses: 
             50          None 
             51      Utah Code Sections Affected: 
             52      ENACTS: 
             53          78B-19-101, Utah Code Annotated 1953 
             54          78B-19-102, Utah Code Annotated 1953 
             55          78B-19-103, Utah Code Annotated 1953 



             56          78B-19-104, Utah Code Annotated 1953 
             57          78B-19-105, Utah Code Annotated 1953 

 
             58          78B-19-106, Utah Code Annotated 1953 
             59          78B-19-107, Utah Code Annotated 1953 
             60          78B-19-108, Utah Code Annotated 1953 
             61          78B-19-109, Utah Code Annotated 1953 
             62          78B-19-110, Utah Code Annotated 1953 
             63          78B-19-111, Utah Code Annotated 1953 
             64          78B-19-112, Utah Code Annotated 1953 
             65          78B-19-113, Utah Code Annotated 1953 
             66          78B-19-114, Utah Code Annotated 1953 
             67          78B-19-115, Utah Code Annotated 1953 
             68          78B-19-116, Utah Code Annotated 1953 
             69       
             70      Be it enacted by the Legislature of the state of Utah: 
             71          Section 1. Section 78B-19-101 is enacted to read: 
             72      

CHAPTER 19. UTAH UNIFORM COLLABORATIVE LAW ACT 
 
             73          78B-19-101. Title. 
             74          This chapter may be cited as the "Utah Uniform Collaborative Law Act." 
             75          Section 2. Section 78B-19-102 is enacted to read: 
             76          78B-19-102. Definitions. 
             77          In this chapter: 
             78          (1) "Collaborative law communication" means a statement, whether oral or in a 
record, 
             79      or verbal or nonverbal, that: 
             80          (a) is made to conduct, participate in, continue, or reconvene a collaborative 
law 
             81      process; and 
             82          (b) occurs after the parties sign a collaborative law participation agreement 
and before 
             83      the collaborative law process is concluded. 
             84          (2) "Collaborative law participation agreement" means an agreement by 
persons to 
             85      participate in a collaborative law process. 

 
             86          (3) "Collaborative law process" means a procedure intended to resolve a 
collaborative 
             87      matter without intervention by a tribunal in which persons: 
             88          (a) sign a collaborative law participation agreement; and 



             89          (b) are represented by collaborative lawyers. 
             90          (4) "Collaborative lawyer" means a lawyer who represents a party in a 
collaborative 
             91      law process. 
             92          (5) "Collaborative matter" means a dispute, transaction, claim, problem, or 
issue for 
             93      resolution described in a collaborative law participation agreement. 
             94          (6) "Law firm" means: 
             95          (a) lawyers who practice law together in a partnership, professional 
corporation, sole 
             96      proprietorship, limited liability company, or association; 
             97          (b) lawyers employed in a legal services organization; 
             98          (c) the legal department of a corporation or other organization; or 
             99          (d) the legal department of a government or governmental subdivision, agency, 
or 
             100      instrumentality. 
             101          (7) "Nonparty participant" means a person, other than a party and the party's 
             102      collaborative lawyer, that participates in a collaborative law process. 
             103          (8) "Party" means a person that signs a collaborative law participation 
agreement and 
             104      whose consent is necessary to resolve a collaborative matter. 
             105          (9) "Person" means an individual, corporation, business trust, estate, trust, 
partnership, 
             106      limited liability company, association, joint venture, public corporation, 
government or 
             107      governmental subdivision, agency, or instrumentality, or any other legal or 
commercial entity. 
             108          (10) "Proceeding" means: 
             109          (a) a judicial, administrative, arbitral, or other adjudicative process before a 
tribunal, 
             110      including related pre-hearing and post-hearing motions, conferences, and 
discovery; or 
             111          (b) a legislative hearing or similar process. 
             112          (11) "Prospective party" means a person that discusses with a prospective 
             113      collaborative lawyer the possibility of signing a collaborative law participation 
agreement. 

 
             114          (12) "Record" means information that is inscribed on a tangible medium or 
that is 
             115      stored in an electronic or other medium and is retrievable in perceivable form. 
             116          (13) "Related to a collaborative matter" means involving the same parties, 
transaction 
             117      or occurrence, nucleus of operative fact, dispute, claim, or issue as the 



collaborative matter. 
             118          (14) "Sign" means, with present intent to authenticate or adopt a record: 
             119          (a) to execute or adopt a tangible symbol; or 
             120          (b) to attach to or logically associate with the record an electronic symbol, 
sound, or 
             121      process. 
             122          (15) "Tribunal" means: 
             123          (a) a court, arbitrator, administrative agency, or other body acting in an 
adjudicative 
             124      capacity which, after presentation of evidence or legal argument, has 
jurisdiction to render a 
             125      decision affecting a party's interests in a matter; or 
             126          (b) a legislative body conducting a hearing or similar process. 
             127          Section 3. Section 78B-19-103 is enacted to read: 
             128          78B-19-103. Applicability. 
             129          This chapter applies to a collaborative law participation agreement that meets 
the 
             130      requirements of Section 78B-19-104 signed on or after May 11, 2010. 
             131          Section 4. Section 78B-19-104 is enacted to read: 
             132          78B-19-104. Collaborative law participation agreement -- Requirements. 
             133          (1) A collaborative law participation agreement must: 
             134          (a) be in a record; 
             135          (b) be signed by the parties; 
             136          (c) state the parties' intention to resolve a collaborative matter through a 
collaborative 
             137      law process under this chapter; 
             138          (d) describe the nature and scope of the matter; 
             139          (e) identify the collaborative lawyer who represents each party in the process; 
and 
             140          (f) contain a statement by each collaborative lawyer confirming the lawyer's 
             141      representation of a party in the collaborative law process. 

 
             142          (2) Parties may agree to include in a collaborative law participation 
agreement 
             143      additional provisions not inconsistent with this chapter. 
             144          Section 5. Section 78B-19-105 is enacted to read: 
             145          78B-19-105. Beginning and concluding a collaborative law process. 
             146          (1) A collaborative law process begins when the parties sign a collaborative 
law 
             147      participation agreement. 
             148          (2) A tribunal may not order a party to participate in a collaborative law 
process over 



             149      that party's objection. 
             150          (3) A collaborative law process is concluded by a: 
             151          (a) resolution of a collaborative matter as evidenced by a signed record; 
             152          (b) resolution of a part of the collaborative matter, evidenced by a signed 
record, in 
             153      which the parties agree that the remaining parts of the matter will not be 
resolved in the 
             154      process; or 
             155          (c) termination of the process. 
             156          (4) A collaborative law process terminates: 
             157          (a) when a party gives notice to other parties in a record that the process is 
ended; or 
             158          (b) when a party: 
             159          (i) begins a proceeding related to a collaborative matter without the 
agreement of all 
             160      parties; or 
             161          (ii) in a pending proceeding related to the matter: 
             162          (A) initiates a pleading, motion, order to show cause, or request for a 
conference with 
             163      the tribunal; 
             164          (B) requests that the proceeding be put on the tribunal's calendar; or 
             165          (C) takes similar action requiring notice to be sent to the parties; or 
             166          (c) except as otherwise provided by Subsection (5), when a party discharges a 
             167      collaborative lawyer or a collaborative lawyer withdraws from further 
representation of a party. 
             168          (5) A party's collaborative lawyer shall give prompt notice to all other parties 
of a 
             169      discharge or withdrawal, in accordance with the Rules of Civil Procedure. 

 
             170          (6) A party may terminate a collaborative law process with or without cause. 
             171          (7) Notwithstanding the discharge or withdrawal of a collaborative lawyer, a 
             172      collaborative law process continues, if not later than 30 days after the date that 
the notice of 
             173      the discharge or withdrawal of a collaborative lawyer required by Subsection 
(4)(c) is sent to 
             174      the parties: 
             175          (a) the unrepresented party engages a successor collaborative lawyer; and 
             176          (b) in a signed record: 
             177          (i) the parties consent to continue the process by reaffirming the collaborative 
law 
             178      participation agreement; 
             179          (ii) the agreement is amended to identify the successor collaborative lawyer; 
and 



             180          (iii) the successor collaborative lawyer confirms the lawyer's representation of 
a party 
             181      in the collaborative process. 
             182          (8) A collaborative law process does not conclude if, with the consent of the 
parties, a 
             183      party requests a tribunal to approve a resolution of the collaborative matter or 
any part thereof 
             184      as evidenced by a signed record. 
             185          (9) A collaborative law participation agreement may provide additional 
methods of 
             186      concluding a collaborative law process. 
             187          Section 6. Section 78B-19-106 is enacted to read: 
             188          78B-19-106. Proceedings pending before tribunal -- Status report. 
             189          (1) Persons in a proceeding pending before a tribunal may sign a 
collaborative law 
             190      participation agreement to seek to resolve a collaborative matter related to the 
proceeding.  
             191      Parties shall file promptly with the tribunal a notice of the agreement after it is 
signed. Subject 
             192      to Subsection (3) and Sections 78B-19-107 and 78B-19-108 , the filing shall 
include a request 
             193      for a stay of the proceeding. 
             194          (2) Parties shall file promptly with the tribunal notice in a record when a 
collaborative 
             195      law process concludes and request the stay to be lifted. The notice may not 
specify any reason 
             196      for termination of the process. 
             197          (3) A tribunal in which a proceeding is stayed under Subsection (1) may 
require 

 
             198      parties and collaborative lawyers to provide a status report on the collaborative 
law process 
             199      and the proceeding. A status report may include only information on whether the 
process is 
             200      ongoing or concluded. It may not include a report, assessment, evaluation, 
recommendation, 
             201      finding, or other communication regarding a collaborative law process or 
collaborative law 
             202      matter. 
             203          (4) A tribunal shall provide parties notice and an opportunity to be heard 
before 
             204      dismissing a proceeding in which a notice of collaborative process is filed based 
on delay or 



             205      failure to prosecute. 
             206          Section 7. Section 78B-19-107 is enacted to read: 
             207          78B-19-107. Emergency orders. 
             208          During a collaborative law process, a court may issue emergency orders, 
including 
             209      protective orders in accordance with Title 78B, Chapter 7, Part 1, Cohabitant 
Abuse Act, or 
             210      Part 2, Child Protective Orders, to protect the health, safety, welfare, or interest 
of a party or 
             211      member of a party's household. 
             212          Section 8. Section 78B-19-108 is enacted to read: 
             213          78B-19-108. Approval of agreement by tribunal. 
             214          A court may approve an agreement resulting from a collaborative law 
process. 
             215          Section 9. Section 78B-19-109 is enacted to read: 
             216          78B-19-109. Disclosure of information. 
             217          Except as provided by law other than this chapter, during the collaborative 
law process, 
             218      on the request of another party, a party shall make timely, full, candid, and 
informal disclosure 
             219      of information related to the collaborative matter without formal discovery. A 
party also shall 
             220      update promptly previously disclosed information that has materially changed. 
Parties may 
             221      define the scope of disclosure during the collaborative law process. 
             222          Section 10. Section 78B-19-110 is enacted to read: 
             223          78B-19-110. Standards of professional responsibility and mandatory 
reporting 
             224      not affected. 
             225          This chapter does not affect: 

 
             226          (1) the professional responsibility obligations and standards applicable to a 
lawyer or 
             227      other licensed professional; or 
             228          (2) the obligation of a person to report abuse or neglect, abandonment, or 
exploitation 
             229      of a child or adult under the law of this state. 
             230          Section 11. Section 78B-19-111 is enacted to read: 
             231          78B-19-111. Appropriateness of collaborative law process. 
             232          Before a prospective party signs a collaborative law participation agreement, 
a 
             233      prospective collaborative lawyer shall: 
             234          (1) assess with the prospective party factors the lawyer reasonably believes 



relate to 
             235      whether a collaborative law process is appropriate for the prospective party's 
matter; 
             236          (2) provide the prospective party with information that the lawyer reasonably 
believes 
             237      is sufficient for the party to make an informed decision about the material 
benefits and risks of 
             238      a collaborative law process as compared to the material benefits and risks of 
other reasonably 
             239      available alternatives for resolving the proposed collaborative matter, such as 
litigation, 
             240      mediation, arbitration, or expert evaluation; and 
             241          (3) advise the prospective party that: 
             242          (a) after signing an agreement if a party initiates a proceeding or seeks 
tribunal 
             243      intervention in a pending proceeding related to the collaborative matter, the 
collaborative law 
             244      process terminates; 
             245          (b) participation in a collaborative law process is voluntary and any party has 
the right 
             246      to terminate unilaterally a collaborative law process with or without cause; and 
             247          (c) the collaborative lawyer and any lawyer in a law firm with which the 
collaborative 
             248      lawyer is associated may not appear before a tribunal to represent a party in a 
proceeding 
             249      related to the collaborative matter, except as authorized by the Rules of 
Professional Conduct. 
             250          Section 12. Section 78B-19-112 is enacted to read: 
             251          78B-19-112. Coercive or violent relationship. 
             252          (1) Before a prospective party signs a collaborative law participation 
agreement, a 
             253      prospective collaborative lawyer shall make reasonable inquiry whether the 
prospective party 

 
             254      has a history of a coercive or violent relationship with another prospective party. 
             255          (2) Throughout a collaborative law process, a collaborative lawyer 
reasonably and 
             256      continuously shall assess whether the party the collaborative lawyer represents 
has a history of 
             257      a coercive or violent relationship with another party. 
             258          (3) If a collaborative lawyer reasonably believes that the party the lawyer 
represents or 
             259      the prospective party who consults the lawyer has a history of a coercive or 



violent relationship 
             260      with another party or prospective party, the lawyer may not begin or continue a 
collaborative 
             261      law process unless: 
             262          (a) the party or the prospective party requests to begin or to continue a 
process; and 
             263          (b) the collaborative lawyer reasonably believes that the safety of the party or 
             264      prospective party can be protected adequately during a process. 
             265          Section 13. Section 78B-19-113 is enacted to read: 
             266          78B-19-113. Confidentiality of collaborative law communication. 
             267          A collaborative law communication is confidential to the extent agreed by the 
parties 
             268      in a signed record or as provided by law of this state other than this chapter. 
             269          Section 14. Section 78B-19-114 is enacted to read: 
             270          78B-19-114. Authority of tribunal in case of noncompliance. 
             271          (1) If an agreement fails to meet the requirements of Section 78B-19-104 , or a 
lawyer 
             272      fails to comply with Section 78B-19-111 or 78B-19-112 , a tribunal may 
nonetheless find that 
             273      the parties intended to enter into a collaborative law participation agreement if 
they: 
             274          (a) signed a record indicating an intention to enter into a collaborative law 
             275      participation agreement; and 
             276          (b) reasonably believed they were participating in a collaborative law process. 
             277          (2) If a court makes the findings specified in Subsection (1), and the interests 
of 
             278      justice require, the court may: 
             279          (a) enforce an agreement evidenced by a record resulting from the process in 
which 
             280      the parties participated; 
             281          (b) apply the disqualification provisions of Sections 78B-19-105 and 78B-19-
106 ; and 

 
             282          (c) apply the privileges in the Utah Rules of Evidence. 
             283          Section 15. Section 78B-19-115 is enacted to read: 
             284          78B-19-115. Uniformity of application and construction. 
             285          In applying and construing this uniform act, consideration shall be given to 
the need to 
             286      promote uniformity of the law with respect to its subject matter among states that 
enact it. 
             287          Section 16. Section 78B-19-116 is enacted to read: 
             288          78B-19-116. Relation to Electronic Signatures in Global and National 
Commerce 



             289      Act. 
             290          This chapter modifies, limits, and supersedes the federal Electronic Signatures 
in 
             291      Global and National Commerce Act, 15 U.S.C.A. Sec. 7001 et seq. (2009), but 
does not 
             292      modify, limit, or supersede Section 101(c) of that act, 15 U.S.C.A. Sec. 7001(c), 
or authorize 
             293      electronic delivery of any of the notices described in Sec. 103(b) of that act, 15 
U.S.C.A. Sec. 
             294      7003(b). 

 
Link: http://www.utcourts.gov/resources/rules/ucja/ch04/4-510.htm  

  

 

Utah Judicial Council Rules of Judicial Administration, Chapter 4, Operation of 
the Courts, Article 5, Civil Practice, Rule 4-510. Alternative dispute resolution. 

Intent: 

To establish a program of court-annexed alternative dispute resolution for civil cases 
in the District Courts. 

Applicability: 

This rule does not apply to the following actions:  

(1) Title 26, Chapter 19, Medical Benefits Recovery Act;  

(2) Title 62A, Chapter 11, Recovery Services;  

(3) Title 78A, Chapter 8, Small Claims Court; 

(4) Title 78B, Chapter 6, Part 8, Forcible Entry and Detainer; 

(5) Title 78B, Chapter 7, Part 1, Cohabitant Abuse Act; 

(6) Title 78B, Chapter 12, Utah Child Support Act; 

(7) Title 78B, Chapter 15, Utah Uniform Parentage Act; 

(8) Title 78B, Chapter 13, Utah Uniform Child Custody Jurisdiction and Enforcement 
Act; 

(9) Title 62A, Chapter 15, Substance Abuse and Mental Health Act;  



(10) Rules 65A, 65B and 65C of the Utah Rules of Civil Procedure;  

(11) temporary orders requested under Title 30, Husband and Wife;  

(12) uncontested matters brought under:  

(12)(A) Title 42, Chapter 1, Change of Name; 

(12)(B) Title 75, Utah Uniform Probate Code;  

(12)(C) Title 78B, Chapter 5, Part 3, Foreign Judgment Act; 

(12)(D) Title 78B, Chapter 6, Part 1, Adoption; or 

(13) actions pursued by an assignee of a claim. 

This rule applies in the district court. Paragraph (6) applies only in judicial districts 2, 
3 and 4. 

Statement of the Rule: 

(1) Definitions. 

(1)(A) "ADR" means alternative dispute resolution and includes arbitration, 
mediation, and other means of dispute resolution, other than court trial, authorized by 
this rule and URCADR. 

(1)(B) "ADR program" means the alternative dispute resolution program. 

(1)(C) "Binding arbitration" means an ADR proceeding in which the award is final 
and enforceable as any other judgment in a civil action unless vacated or modified by a 
court pursuant to statute, and in which the award is not subject to a demand for a trial 
de novo. 

(1)(D) “Collaborative Law” is a process in which the parties and their counsel agree 
in writing to use their best efforts and make a good faith effort to resolve their divorce, 
paternity, or annulment action by agreement without resorting to judicial intervention 
except to have the court approve the settlement agreement and sign orders required by 
law to effectuate the agreement of the parties. The parties’ counsel may not serve 
thereafter as litigation counsel except to obtain court approval of the settlement 
agreement. 

… 

(6)(A) All cases subject to this rule shall be referred to the ADR program, pursuant to 
this rule and URCADR, upon the filing of a responsive pleading unless the parties have 
participated in a collaborative law process. 
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COLLABORATIVE LAW

HANDBOOK FOR

CLIENTS

AN ORIENTATION TO THE DIVORCE PROCESS, THE

 DISPUTE-RESOLUTION OPTIONS AVAILABLE TO

CLIENTS, AND THE NEW DISPUTE-RESOLUTION

OPTION, “COLLABORATIVE LAW.”

©2001 American Bar Association

1. What are my choices for professional help in my divorce?

All divorces involve decisions and choices. Which professionals will assist you, and how you will utilize
their help, are decisions that can powerfully affect whether your divorce moves forward smoothly or not.

Some couples resolve all their divorce issues without any professional assistance at all, and process
their own divorce papers themselves through the courts. On the other end of the spectrum, some couples
engage in drawn-out courtroom battles that cost dearly in emotional and financial resources and can take
considerable time to complete. Most people find their needs fall between these extremes.

Below are the choices for obtaining professional legal services in divorce that are available in most
localities today. The list moves from choices involving the least degree of professional intervention, and
the most privacy and client control, to choices involving greater professional intervention and the least
privacy and control.

Unbundled Legal Assistance: The client in this model acts as a “general contractor” and takes primary
responsibility for the divorce, making use of legal counsel on an “as needed” basis for help in resolving
specific issues, drafting papers, and so forth. The lawyer doesn’t take over responsibility for managing
the case.

Mediation: A single neutral person, who may be a lawyer, a mental health professional, or simply
someone with an interest in mediation, acts as the mediator for the couple. The mediator helps the
couple reach agreement, but does not give individual legal advice, and may or may not prepare the
divorce agreement. Few mediators will process the divorce through the court. Retaining your own lawyer
for independent legal advice during mediation is generally wise. In some locales the lawyers sit in on the
mediation process, and in other locales they remain outside the mediation process. Mediators do not
have to have to be licensed professionals in most jurisdictions.

Collaborative Law: Each person retains his or her own trained collaborative lawyer to advise and assist
in negotiating an agreement on all issues. All negotiations take place in “four-way” settlement meetings
that both clients and both lawyers attend. The lawyers cannot go to court or threaten to go to court.
Settlement is the only agenda. If either client goes to court, both collaborative lawyers are disqualified
from further participation. Each client has built-in legal advice and advocacy during negotiations, and
each lawyer’s job includes guiding the client toward reasonable resolutions. The legal advice is an
integral part of the process, but all the decisions are made by the clients. The lawyers generally prepare
and process all papers required for the divorce.
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Conventional Representation: Each person hires a lawyer. The lawyers may be good at settling cases,
in which case they work toward that goal at the same time that they prepare the case for the possibility
of trial. If the lawyers are not particularly good at, or interested in, settling the case all lawyer efforts are
aimed solely at preparing for trial, though a settlement may still result at or near the time of trial. Either
way, the pacing and objectives of the legal representation tend to be dictated by what happens in court.
Cases handled this way generally involve higher legal fees, and take longer to complete, than
collaborative law cases or mediated cases. The risk of a high conflict divorce is higher than with
mediation or collaborative law.

Arbitration, Private Judging, and Case Management: In some states, it is possible for clients and their
lawyers to choose private judges or arbitrators who will be given the power to make certain decisions for
the clients as an alternative to taking the case into the public courts. Case management is an option
available from private and some public judges, in which the judge is given the power to manage the
procedural stages of pretrial preparation, as well as settlement conferences, by agreement of the clients
and their lawyers. These options can reduce somewhat the financial cost and delays associated with
litigation in the public courts. The financial and emotional costs may still remain high, however, because
positions are polarized and the lawyers have no particular commitment to settlement as the preferred
goal, and continue to represent the client whether the case settles or goes to trial.

“War”: One or both parties is motivated primarily by strong emotion (fear, anger, guilt, etc.) and as a
consequence the parties take extreme, black and white positions and look to the courts for revenge or
validation. Reasonable accommodations are not made. The attorneys often function as “alter egos” for
their clients instead of counseling the clients toward sensible solutions. This is the costliest form of
dispute resolution, emotionally and financially. It is always destructive for the children involved. Such
cases can drag on for many years. Few clients report satisfaction with the outcome of cases handled this
way, regardless of who won.

2. Can you say more about Collaborative Law?

Collaborative law is the newest divorce dispute-resolution model. In collaborative law, both parties to the
divorce retain separate, specially trained lawyers whose only job is to help them settle the case. If the
lawyers do not succeed in helping the clients resolve the issues, the lawyers are out of a job and can
never represent either client against the other again. All participants agree to work together respectfully,
honestly, and in good faith to try to find win-win solutions to the legitimate needs of both parties. Four
creative minds work together to devise individualized settlement scenarios. No one may go to court, or
even threaten to do so, and if that should occur, the collaborative law process terminates and both
lawyers are disqualified from any further involvement in the case. Lawyers hired for a collaborative law
representation can never under any circumstances go to court for the clients who retained them.

3. Is Collaborative Law only for divorces?

Collaborative lawyers can do everything that a conventional family lawyer does except go to court. They
can negotiate non-marital custody agreements, premarital and postnuptial agreements, and agreements
terminating gay and lesbian relationships. Collaborative Law can also be used in probate disputes,
business partnership dissolutions, employment and commercial disputes-wherever disputing parties want
a contained, creative, civilized process that builds in legal counsel and distributes the risk of failure to
the lawyers as well as the clients.

4. What is the difference between Collaborative Law and mediation?

In mediation, there is one neutral professional who helps the disputing parties try to settle their case.
Mediation can be challenging where the parties are not on a level playing field with one another, because
the mediator cannot give either party legal advice, and cannot help either side advocate its position. If
one side or the other becomes unreasonable or stubborn, or lacks negotiating skill, or is emotionally
distraught, the mediation can become unbalanced, and if the mediator tries to deal with the problem, the
mediator may be seen by one side or the other as biased, whether or not that is so. If the mediator does
not find a way to deal with the problem, the mediation can break down, or the agreement that results can
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be unfair. If there are lawyers for the parties at all, they may not be present at the negotiation and their
advice may come too late to be helpful. Collaborative Law was designed to deal with these problems,
while maintaining the same absolute commitment to settlement as the sole agenda. Each side has legal
advice and advocacy built in at all times during the process. Even if one side or the other lacks
negotiating skill or financial understanding, or is emotionally upset or angry, the playing field is leveled
by the direct participation of the skilled advocates. It is the job of the lawyers to work with their own
clients if the clients are being unreasonable, to make sure that the process stays positive and productive.

5. How is Collaborative Law different from the traditional adversarial divorce process?

! In Collaborative law, all participate in an open, honest exchange of information. Neither party takes
advantage of the miscalculations or mistakes of the others, but instead identifies and corrects them.

! In Collaborative law, both parties insulate their children from their disputes and, should custody be
an issue, they avoid the professional custody evaluation process.

! Both parties in collaborative law use joint accountants, mental health consultants, appraisers, and
other consultants, instead of adversarial experts.

! In collaborative law, a respectful, creative effort to meet the legitimate needs of both spouses
replaces tactical bargaining backed by threats of litigation.

! In collaborative law, the lawyers must guide the process to settlement or withdraw from further
participation, unlike adversarial lawyers, who remain involved whether the case settles or is tried.

! In collaborative law, there is parity of payment to each lawyers so that neither party’s representation
is disadvantaged vis-a-vis the other by lack of funds, a frequent problem in adversarial litigation.

6. What kind of information and documents are available in the collaborative law negotiations?

Both sides sign a binding agreement to disclose all documents and information that relate to the issues,
early and fully and voluntarily. “Hide the ball” and stonewalling are not permitted. Both lawyers stake their
professional integrity on ensuring full, early, voluntary disclosure of necessary information.

7. What happens if one side or the other does play “hide the ball,” or is dishonest in some way, or
misuses the Collaborative Law process to take advantage of the other party?

That can happen. There are no guarantees that one’s rights will be protected if a participant in the
collaborative law process acts in bad faith. There also are no guarantees in conventional legal
representation. What is different about collaborative law is that the collaborative agreement requires a
lawyer to withdraw upon becoming aware his/her client is being less than fully honest, or participating
in the process in bad faith.

For instance, if documents are altered or withheld, or if a client is deliberately delaying matters for
economic or other gain, the lawyers have promised in advance that they will withdraw and will not
continue to represent the client. The same is true if the client fails to keep agreements made during the
course of negotiations, for instance an agreement to consult a vocational counselor, or an agreement
to engage in joint parenting counseling.

8. How do I know whether it is safe for me to work in the Collaborative Law process?

The collaborative law process does not guarantee you that every asset or every dollar of income will be
disclosed, any more than the conventional litigation process can guarantee you that. In the end, a
dishonest person who works very hard to conceal money can sometimes succeed, because the time and
expense involved in investigating concealed assets can be high, and the results uncertain. However, far
greater efforts to track down concealed assets and income can be expected in conventional litigation
than in collaborative law, which relies upon voluntary disclosure.
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You are generally the best judge of your spouse or partner’s basic honesty. If s/he would lie on an
income tax return, he or she is probably not a good candidate for a Collaborative Law divorce, because
the necessary honesty would be lacking. But if you have confidence in his or her basic honesty, then the
process may be a good choice for you. The choice ultimately is yours.

9. Is Collaborative Law the best choice for me?

It isn’t for every client (or every lawyer), but it is worth considering if some or all of these are true for you:

a) You want a civilized, respectful resolution of the issues.

b) You would like to keep open the possibility of friendship with your partner down the road.

c) You and your partner will be co-parenting children together and you want the best coparenting
relationship possible.

d) You want to protect your children from the harm associated with litigated dispute resolution between
parents.

e) You and your partner have a circle of friends or extended family in common that you both want to
remain connected to.

f) You have ethical or spiritual beliefs that place high value on taking personal responsibility for
handling conflicts with integrity.

g) You value privacy in your personal affairs and do not want details of your problems to be available
in the public court record.

h) You value control and autonomous decision making and do not want to hand over decisions about
restructuring your financial and/or child-rearing arrangements to a stranger (i.e., a judge).

i) You recognize the restricted range of outcomes and “rough justice” generally available in the public
court system, and want a more creative and individualized range of choices available to you and
your spouse or partner for resolving your issues.

j) You place as much or more value on the relationships that will exist in your restructured family
situation as you place on obtaining the maximum possible amount of money for yourself.

k) You understand that conflict resolution with integrity involves not only achieving your own goals but
finding a way to achieve the reasonable goals of the other person.

l) You and your spouse will commit your intelligence and energy toward creative problem solving rather
than toward recriminations or revenge-fixing the problem rather than fixing blame.

10. My lawyer says she settles most of her cases. How is collaborative law different from what she
does when she settles cases in a conventional law practice?

Any experienced collaborative lawyer will tell you that there is a big difference between a settlement that
is negotiated during the conventional litigation process, and a settlement that takes place in the context
of an agreement that there will be no court proceedings or even the threat of court. Most conventional
family law cases settle figuratively, if not literally, “on the courthouse steps.” By that time, a great deal
of money has been spent, and a great deal of emotional damage can have been caused. The
settlements are reached under conditions of considerable tension and anxiety, and both “buyer’s
remorse” and “seller’s remorse” are common. Moreover, the settlements are reached in the shadow of
trial, and are generally shaped largely by what the lawyers believe the judge in the case is likely to do.
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Nothing could be more different from what happens in a typical collaborative law settlement. The process
is geared from day one to make it possible for creative, respectful collective problem solving to happen.
It is quicker, less costly, more creative, more individualized, less stressful, and overall more satisfying
in its results than what occurs in most conventional settlement negotiations.

11. Why is collaborative law such an effective settlement process?

Because the collaborative lawyers have a completely different state of mind about what their job is than
traditional lawyers generally bring to their work. We call it a “paradigm shift.” Instead of being dedicated
to getting the largest possible piece of the pie for their own client, no matter the human or financial cost,
collaborative lawyers are dedicated to helping their clients achieve their highest intentions for themselves
in their post-divorce restructured families.

Collaborative lawyers do not act as a hired guns, nor do they take advantage of mistakes inadvertently
made by the other side, nor do they threaten, or insult, or focus on the negative either in their own clients
or on the other side. They expect and encourage the highest good-faith problem-solving behavior from
their own clients and themselves, and they stake their own professional integrity on delivering that, in any
collaborative representation they participate in.

Collaborative lawyers trust one another. They still owe a primary allegiance and duty to their own clients,
within all mandates of professional responsibility, but they know that the only way they can serve the true
best interests of their clients is to behave with, and demand, the highest integrity from themselves, their
clients, and the other participants in the collaborative process.

Collaborative Law offers a greater potential for creative problem solving than does either mediation or
litigation, in that only collaborative law puts two lawyers in the same room pulling in the same direction
with both clients to solve the same list of problems. Lawyers excel at solving problems, but in
conventional litigation they generally pull in opposite directions. No matter how good the lawyers may
be for their own clients, they cannot succeed as Collaborative Lawyers unless they also can find
solutions to the other party’s problems that both clients find satisfactory. This is the special characteristic
of collaborative law that is found in no other dispute resolution process.

12. What if my spouse and I can reach agreement on almost everything, but there is one point on
which we are stuck. Would we have to lose our Collaborative Lawyers and go to court?

In that situation it is possible, if everyone agrees (both lawyers and both clients), to submit just that one
issue for decision by an arbitrator or private judge. We do this with important limitations and safeguards
built in, so that the integrity of the collaborative law process is not undermined. Everyone must agree that
the good faith atmosphere of the collaborative law process would not be damaged by submitting the
issue for third party decision, and everyone must agree on the issue and on who will be the decision
maker.

13. What if my spouse or partner chooses a lawyer who doesn’t know about Collaborative Law?

Collaborative lawyers have different views about this. Some will “sign on” to a collaborative
representation with any lawyer who is willing to give it a try. Others believe that is unwise and will not do
that.

Trust between the lawyers is essential for the collaborative law process to work at its best. Unless the
lawyers can rely on one another’s representations about full disclosure, for example, there can be
insufficient protection against dishonesty by a party. If your lawyer lacks confidence that the other lawyer
will withdraw from representing a dishonest client, it might be unwise to sign on to a formal collaborative
law process (involving disqualification of both lawyers from representation in court if the collaborative law
process fails).

Similarly, collaborative law demands special skills from the lawyers-skills in guiding negotiations, and
in managing conflict. Lawyers need to study and practice to learn these new skills, which are quite
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different from the skills offered by conventional adversarial lawyers. Without them, a lawyer would have
a hard time working effectively in a collaborative law negotiation.

And some lawyers might even collude with their clients to misuse the collaborative law process, for delay,
or to get an unfair edge in negotiations. For these reasons, some lawyers hesitate to sign on to a formal
collaborative law representation with a lawyer inexperienced in this model. That doesn’t mean your
lawyer could not work cordially or cooperatively with that lawyer, but caution is advised in signing the
formal agreements that are the heart of collaborative law where there is no track record of mutual trust
between the lawyers. You and your spouse will get the best results by retaining two lawyers who both
can show that they have committed to learning how to practice collaborative law by obtaining training as
well as experience in this new way of helping clients through divorce.

14. Why is it so important to sign on formally to the official Collaborative Law Agreement? Why can’t
you work collaboratively with the other lawyer but still go to court if the process doesn’t work?

The special power that Collaborative Law has to spark creative conflict resolution seems to happen only
when the lawyers and the clients are all pulling together in the same direction, to solve the same
problems in the same way. If the lawyers can still consider unilateral resort to the courts as a fallback
option, their thought processes do not become transformed; their creativity is actually crippled by the
availability of court and conventional trials. Only when everyone knows that it is up to the four of them
and only the four of them to think their way to a solution, or else the process fails and the lawyers are
out of the picture, does the special “hypercreativity” of collaborative law get triggered. The moment when
each person realizes that solving both clients’ problems is the responsibility of all four participants is the
moment when the magic can happen.

Collaborative law is not just two lawyers who like each other, or who agree to “behave nicely.” It is a
special technique that demands special talents and procedures in order to work as promised.
Any effort by parties and their lawyers to resolve disputes cooperatively and outside court is to be
encouraged, but only collaborative law is collaborative law.

15. How do I find a collaborative lawyer?

You can check the yellow pages and contact your local bar association to see if there are listings of
collaborative lawyers in your area. You can contact the International Academy of Collaborative
Professionals (web site: http://www.collabgroup.com) to inquire about collaborative lawyers near you.
Find the best collaborative practitioner that you can; interview several, and ask for resumes. Ask how
many collaborative cases the lawyer has handled and how many of them terminated without agreements.
Ask what training the lawyer has in Collaborative Law, alternate dispute resolution, and conflict
management.

16. How do I enlist my spouse in the process?

Talk with your spouse, and see whether there is a shared commitment to collaborative, win-win conflict
resolution. Share materials with your spouse such as this handbook and articles that discuss
collaborative law. Encourage your spouse to select counsel who has experience and training in
collaborative law and who works effectively with your own lawyer: lawyers who trust one another are an
excellent predictor of success in dispute resolution.

17. How long will my divorce take if I use collaborative law?

The collaborative law process is flexible and can expand or contract to meet your specific needs. Most
people require from three to seven of the four-way negotiating meetings to resolve all issues, though
some divorces take less and some take more. These meetings can be spaced with long intervals
between, or close together, depending on the particular needs of the clients. Once the issues are
resolved, the lawyers will complete the paperwork for the divorce. Time limits and requirements for
divorce vary from state to state; ask your lawyer.
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18. How expensive is collaborative law?

Collaborative lawyers generally charge by the hour as do conventional family lawyers. Rates vary from
locale to locale and according to the experience of the lawyer.

No one can predict exactly what you will pay for this kind of representation because every case is
different. Your issues may be simple or complex; you and your partner may have already reached
agreement on most, or none, of your issues. You may be very precise or very casual in your approach
to problems. You and your partner may be at very different emotional stages in coming to terms with
separating from one another. What can be said with confidence is that no other kind of professional
conflict resolution assistance is consistently as efficient or economical as collaborative law for as broad
a range of clients. While the cost of your own fees cannot be predicted accurately, a rule of thumb is that
collaborative law representation will cost from one tenth to one twentieth as much as being represented
conventionally by a lawyer who takes issues in your case to court.

19. Isn’t mediation cheaper because only one neutral, instead of two lawyers, has to be paid?

No, mediation is not usually cheaper. Because there is nobody in a mediation negotiation whose job it
is to help the client refine issues and participate with maximum effectiveness in the process, mediation
can become stalled more easily than collaborative law does. Mediations can take longer, and can involve
more wheel-spinning, than collaborative law negotiations. They also can be at greater risk for falling apart
entirely, since the mediator must remain neutral and cannot work privately with the more disturbed client
to get past impasses. In either event, the resulting inefficiencies can be costly.

Also, most mediators strongly urge that independent lawyers for each party review and approve the
mediated agreement. If the lawyers have not been a part of the negotiations, the lawyers may be
unhappy with the results and a new phase of negotiations or even litigation may result. If the lawyers do
participate, then three professionals are being paid in the mediation.

Lawyers who do both mediation and collaborative law typically see collaborative law as the model that
offers greatest promise of successful outcome for the broadest range of divorcing couples. Of course,
if two calm and reasonable people whose issues are not complex go to a mediator, they can usually
achieve agreement efficiently and often at low cost. Generally, it is only after the fact that we know that
a couple was well-suited for mediation. Strong feelings arise unexpectedly; issues become more
complicated than anyone anticipated. Collaborative law can usually deal with these predictable
happenings more readily than can mediation.

Many people genuinely believe that they will have a very quick and simple divorce negotiation, but life
can be surprising. Many people prefer to have a process in place from the start that is well-equipped to
deal with unexpected problems rather than to have to terminate a mediation and start over with litigation
counsel.

20. How does the cost of collaborative law compare with the cost of litigation?

Litigation is, quite simply, the most expensive way of resolving a dispute. By way of illustration, it is
common for litigated divorces to begin with a motion for temporary support. The result is exactly that-a
temporary order, not any final resolution of any issues. It is not uncommon for a single temporary support
motion to cost as much or more in lawyers’ fees and costs as it costs for an entire collaborative law
representation.

- END -
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how misunderstood and disliked we are. we can 
play what Professor Deborah Tannen calls "the 
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.What might those reasons be, and what might we 
do about the problem? 

We lawyers generally are poorly suited, 
by both temperament and training, to deal 
effectively with strong emotions. 

The Gladia(or Model 

The first thing that might cause clients to fear, dis­
trust, and avoid family lawyers is that we are a 
great deal more adversarial in our thinhng and 
behavior than our clients need or want.8 We over­
litigate, exacerbating intrafamilial stress when we 
could be calming it. And, as a result, we charge our 
clients a high emotional and financial price that 
few can afford. We do this not because we wish to 
hann our clients or their families, but because we 
believe that is what lawyers are supposed to do. 

We have absorbed from movies, television, 
novels, the ne.wspapers, and our law school educa­
tion a gladiatorial model for our professional role 
that is so deeply imbedded in our definition of what 
it means to be a lawyer that most of us do not even 
see 'iL It -is invisible, the water in which we swim. . 
and the air we breathe; and, consequently, we 
reconsider our automatic adversarial behavior just 
about as often as we remind ourselves to breathe. 

The research also shows remarkably dearly 
that as a profession, we lawyers generally are 
poorly suited, by both temperament and training, 
to deal effectively with strong emotions.9 Strong 
emotion, of course, is the currency that our family 
law clients are richest in: They are in the midst of 
one of the most stressful We passages that people 
can. endure, second only to the death of a spouse, 
and, consequently, they often are awash in fear, 
anger, guilt, grief, shame, and remorse, sometimes 
even to the point of diminished capaCity to cope 
with the ordinary demands of llie. lO In that state, 
they enter the unfamiliar world of la w, and, in tha ~ 

state, they must make decisions that will affect 
them and their children for the rest of thei.r lives 
Although divorce is a major We passage, as big a 
piece of a person's life history as marriage, our 
clients commonly have only us, the family law 
attorneys, to help them through iLl! 

Poor Preparation for the Complexities of Divorce 

How well prepared are ,ve for this momentous 
task 7 Not weU at aD. We studied contracts and civil 

k·procedure in law school, and perhaps even domes­ ~.. 

tic relations law. If our law school was forward­
looking and we are not too old, we may have been 
exposed to courses in negotiations and media­
tion-or even a clinical semester. 

Most of us have studied little or nothing about 
the psychodynamics of the divorce process and of 
family breakdown and restructuring. We are large­
ly ignorant of the predictable stages of grief and 
recovery, and, consequently, cannot incorporate 
proper attention to that reality into our pacing of 
the legal divorce process. What we know about 
child development, we most often learned by 
preparing adversarial experts for contested cus­
tody trials, a perspective that oversimplifies reali­
ty, weeds out inconvenient facts and theories, and 
leaves us unaware of, perhaps even indifferent to, 
the catastrophic impact of the divorce process 
itself-€specially high-conflict divorce-upon chil­
dren. We delude ourselves that such concerns are 
outside the lawyer's purview, ignoring the 
unpleasant fact that what we do during the course 
of our representation may cause far more injury to 
the children than what led up to their parents' 
decision to divorce.12 

Qur ignoran~e of the psyroological dimensions 
of divorce leads us to inflict other avoidable harrr:tS. 
Because most of us don't know nearly enough 
about the psychological phenomena of splitting, 
transference, and counter-transference, we may 
jump unthinkingly onto white horses in full battle 
array when that might be the very worst thing we 
can do for our clients. Later, we wonder why, since 
we won such a powerful legal victory in court, our 
client is nonetheless furious. 14 

The Duty of Zealous Representation 

Another reason why our clients may be right to 
distrust lawyers is that over the COUISe of this cen­
tury, we lawyers have leamed to construe our duty 
of zeaJous representation in the narrowest posslblg.·· 
fashion. Wanting to do the best possible job, and 
being most comfortable with outcomes that a,e 
measurable and least comfortable with the fuzzy, 
th,= emotlOnal, the illogical, the relational,IS 
lawyers can easily find themselves focusing con­
siderable legal efforts on achieving very small 
increments of financial gain. In doing $D, it is rare 
for a lawyer to ulink much about the corollary 
dam.age caused by that narrow focus. 

The very process of what lawyers refer to as 
"spotting the issues," which is what we do iI1 the 
preliminary stages of representation. involves 

Q
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excluding as legally irrelevant those parts of the 
client's actual concerns that do not fit in the 
"lawyer's comfort zone":16 the realm of the logical, 
the meastllable, and the quantifiable. In so doing, 
we ignore, and often do irreparable harm to, the 
nonquantifiable human concerns that may well 
have far greater impact on the quality of Otll clients' 
lives long after the legal divorce is over than any 
marginal financial gain we might achieve at trial. 
These concerns-which we would learn are of 
immense importance to our clients, if we would ask 
and then listen~fteninclude questions like these: 

•	 Will my spouse and I be able to parent our 
children adequately after the divorce? Can 
we shield them from the harms that seem to 
afflict children of divorce? Will fighting 
about every last cent of support and every 
last dollar of assets permit any of the 
remaining good faith between us to sur­
vive? Can r protect my interests without 
becoming my spouse's enemy? 

•	 Will it be possible for my spouse and me to 
meet at graduations, weddings, births, and 
funerals with any civility or sense of mutual 
pride? Is there anything I can do to enhance 
that possibility? 

•	 Will the grandparents, aunts, uncles, and 
cousins who have close connections to my 
children be able to sustain these relation­
ships after a divorce?Can I remain close to 
the in-laws and extended family whom r 
love, even though ram losing my spouse? 

•	 Will our fr:ends be able to avoid choosing 
between my spouse and me? Will I have 
any friends left after a contested divorce? 

•	 Can the legal process aUow room for my 
personal values of ethical dispute resolu­
bon, privacy, and self-determination? 

•	 Will I be able to look back upon how I con­
ducted myself during this divorce process 
with pride and a sense of integrity? 

Insufficient Counseling a.bout Dispute-Resolution 
Options 

A-ny experienced family law attorney knows Ulat 
for most clients who take theiI divorce issues to 
court for resolution, the answers to the foregomg 
questions are overwhelmingly negative. Yet, in 
most parts of the country, it is rare ind~d for fami­
IY La wyers to begin theiI representation by in viting 
clients to consider what kind of a ~vorce experi­

ence they want and how they might best go about 
achieving it, or to give clients a realistic picture of 
how adversarial dispute resolution typically aff~ts 

familiesY While many individual attorneys may 
be exceptions to this rule, we, as a whole, over­
whelmingly fail to take any ethical or moral leader­
ship in counseling our clients that there is a way to 
divorce with dignity and integrity if they want that 
outcome sufficiently and that we are available to 
show them how. We are the only ones who can tell 

. them the truth about what really happens when 
divorcing coup les take their issues to court.18 

Yet, unless we have something better to offer 
clients, it would make little sense to speak so can­
didly about the ad versarial paradigm. And since 
there has been little else to offer,19 family lawyers 
have, for the most part, trudged forward to court 
with their clients, feeling little corifidence that any­
thing fundamentally satisfying will come of it but 
unwilling to say so. In this, we resemble physicians 
who must treat patients with dreadful, incurable 
diseases. With no cure to offer, the choice is to offi­
ciate at the patient's death with false hope or with 

.honest, detaChed gloom.20 

Whether we win or whether we lose, the sad 
reality is that at the end of many litigated divorces, 
our clients will be unhappy.21 As an experienced 
civil and family litigator with a successful track 
r~ord in trial and appellate courts, this author has 
come to understand that however big a "win" I 
may obtain (from the lawyer's perspective), it is 
invariably less than or other than what my client 
secretly expected, and it comes at a tremendous 
financial and emotional cost. As one respected 
family law judge in my county used to teU litigants 
at the start of trials, "If anyone leaves this court­
room happy, I've made a dreadful errOL" 

Unhappy Lawyers 

The commentators generally agree tha,tthe '''''ell gL 
client dissatisfaction and the stresses and incivi.li­
ties of utigabon "Ie getting worse. not better. The 
consequences ht.;r: not only clients; they can be 
nearly catastrophIC for the mental and physical 
health of 13 wye rs 

Many of' us "'~t to law school for idealistic 
reas-ons, tt>.in.king we were joining a helping profes­
sion, We saw ourselves as glacii.atorial heroes. ""ho 
would hght on the side of the angels (our clients), 
using our intellects a.nd our passion to win their 
just causeS. In law sc."ool, we were taught ,0 WLI"'l 

"'La the domina.nt paradigm. for dispute resolution. 
the zeitgeist that D€borah Tannen refers to as "the 

q
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argument culture." In that model, the lawyer is the 
dispassionate warrior, advancing the client's self­
identified goals with total zeal, passion, and 
guile.22 In that model, we learned to follow agreed 
rules of combat (the code of civil procedure) in our 
march toward the courthouse, where the judge 
would ascertain the truth, find out who was at 
fault, and dispense impartial justice (trial and judg­
ment). In this dominant paradigm, the role of the 
lawyer is to remain morally disengaged, to become 
the extension of the client's legal and moral person­
ality.23 The lawyer, in this gladiatorial role defini­
tion, is expected to take no moral !~sponsibility for 
the purposes to which the lawyer's services are put. 
We park our moral consciousness in the courthouse 
parking lot and pick up the lawyer's substitute for a 
conscience, the "duty of zealous representation." 

Our clients frequently come to us gripped 
by a IIshadow state" ofpowerful negative 
emotions, and we insist that they set major 
life goals while in that state. 

This role-defined morality is superficially 
seductive; it allows us as family lawyers to float 
above the inherent messiness of human relation­
ships as they tmravel. In its seductiveness, it can 
link up with our buried idealism and with the 
zero-sum game that is adversarial engagement, 
causing us to cast our clients' stories in black and 
white, and to ignore the relativity and situational 
compiexity of human relationships. If our job is to 
march forward zealously to achieve our client's 
goals, whatever they may be, we are a good deal 
more comfortable as gladiators if we can convince 
ourselves that we are acting on behalf of angels. 24 

An aU-out custody battle is easier to mount if the 
lawyer believes what he or she will have to prove, 
that his Or her client is a superb parent and the 
other is a danger. Our role definition, in other 
words, encowages us to oversimplify reality 

For these same reasons, we are far more com­
fortable with goals that have clear bottom lines 
that are readily quantifiable because they lend 
themselves readily to adversarial slffipWi~ation. 
It's easy to teU who won, and by how much, when 
the issues are confined to money and hours. We 
define the legaJJy cognizable issues this way, and 
we know which gladiator won (and did a better 
job for the client) by the size of the bottom line 
Since we played by the rules, we are comfortable 
with the outcome, because justice was done: !t 

emerged from the judge's application of fair, gen­
eral rules to the messy facts of our clients' lives, 
which we so capably simplified at trial. 

Another factor operating in this dominant para­
digm is that our clients' goals, which are the holy grail 
of the glacliator's duty of zealous representation,. tend 
to be identified in a process marred by diminished 
capacity on the part of the clients, and shaped by 
transference and cOlmtertransference of which neither 
the lawyer nor the client is generalIy much aware.25 

Family law clients do not call their lawyers to 
report that everything is fine, that they are getting 
along well with their spouses, and that their ability 
to work out issues on their own is improving. Those 
moments do occur during the course of many 
divorces, but clients typically call their divorce 
lawyers only when things are worst, when they or 
their spouses are locked in the grip of primitive 
emotion and they are paralyz~d by grief, fear, anxi­
ety, remorse, shame, guilt, or anger. In that state, it 
is the rare client who has sufficiently clear insight 
into his own needs or the needs of the others most 
important to him; it is the rare client who can take 
the long view and consider with the lawyer what 
outcomes will serve her interests best 15 or 20 years 
from now. Instead, most clients sit down with the 
lawyer in this flood of ovenvhelming negative emo­
tion to identify goals and priorities and to plan 
strategies. Inevitably, things get better, but the client 
does not typically call the lawyer back to report the 
improvement and reconsider the litigation plan.26 

The other client and lawyer are planning goals and 
strategies in a si.rrUlar state. 

It should be apparent from a moment's reflec­
tion that there is no room in this model for consider­
ation of a client's long-term, enlightened self-inter­
est, whether financial or emotional. Very few family 
law attorneys expect their clients to ponder the larg­
er questions in setting goals and strategy, questions 
such as, "Should I be S-e€king this? How will it fur­
ther my overall health and welfare and the best 
interests of those [care about if [ achieve tJ:Us goal?~ _ .. 

In short. our clients frequently come to uS 

gnpped by a ·'shadow state" of poweriul negative 
emotions, and we insist that they set major Life 
goals while in that state. Once those goals have 
been dehned, we set out to re3ch them for the 
client. To do so, we take control to maximize the 
possibility of a win. We see other professionals 
(tl,eraplsts, mediators) as meddlers who are com­
promising our ability to \~'in big for our client by 
blur:-ing the neat black and white lines we are 
drawing We discourage direct negotiations 
bet>veen the clients, for this too will undercut ow 
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trial strategies. We take our instructions from ·our 
clients in their least functional state and are sur­
prised that later they don't appreciate our efforts. 
Sooner or later, all but those at the far ends of the 
bell-shaped curve will recover from the immediate 
divorce trauma and resume a more normal, bal­
anced state of functioning most of the time. Many 
of them, however, will look back on the divorce 
process with pain for the rest of their lives.27 

For all these reasons, not only do many of our 
clients fear and dislike us, but we fear our clients. We 
know that they may well end the legal divorce 
process angry and frustrated and looking fer some­
one to blame. Experienced family lawyers can attest 
that many clients retain us but don't pay us. Fee dis­
putes are common in family law, not only because 
money tends to be scarce when two households form 
out of one, but also because family law clients tend to 
be unhappy with the results, however good the job 
their lawyers may have done. When our clients have 
accrued large bills-an error lawyers t:ry to, but can­
not always, avoid-fee d.i,sputes and the reverse side 
of that coin, malpractice suits, are common. 28 

Lawyers who have made the mistake of acting as 
their clients' alter egos, stoking their anger or fear and 
raising unreasonable expectations from-the·adversari­
al process, are particular targets of this anger. 

And, i.ti. this author's state of California, a fee 
dispute or malpractice action is far from the worst 
the family lawyer needs to guard against. Clients 
have used their guns to shoot the lawyers who 
epitomize for them all that is wrong with how our 
legal system hilndles the breakdown and restruc­
turing of families. 29 

It is small wonder that many family lawyers 
regret their choice of professior1, are leaving the field 
of law in unprecedented numbers, and report that 
they would not advise their children to choose the 
law as a career.30 Even more troubling are the high 
drug and alcohol abuse rates for attorneys and their 
disturbingly high rates of clinical depression 3 ] 

These reports confum what many of us know from 
r-rst-hand experience: Family lawyers, as a group, 
have d..ifficuJty taking pride a....d satisfaction in their 
work. however well they are doing il When we look 
in the mirror. we are not happy with what we see. 

A NEW PARADIGM WITH NEW 
POSSIBILITIES 

Out of this ferment (client and attorney malaise, 
dissatisfaction with the obvious shortcomings of 
adversarial Litigation as a way of helping families 

resolve the inevitable disputes attendant upon 
family restructuring in divorce, and recognition of 
the limitations of existing alternate dispute resolu­
tion models), the new paradigm of collaborative 
law emerged in the early 1990s. It was the inspira­
tion of a single disgusted. family lawyer practicing 
in Minneapolis.32 

Very rapidly, lawyers learned about this new 
way of practicing family law and began spreading 
the model to other parts of .the country.33 
Presentatior1s about collaborative law have been 
offered in recent years at a number of conferences 
sponsored by organizations including the 
American Bar Association, the Association of 
Family and Conciliation Courts, the American 
Academy of Matrimonial Lawyers, the American 
Psychological Association, the University of 
California, the Judith Wallerstein Center for the 
Family in Transition, and the American Institute of 
Collaborative Professionals. 

If the process fails to reach agreement 
and either party then wishes to have matters 
resolved in court, both collaborative attorneys 
are disqualified from further representation. 

What Collaborative Law Is: The Bare Bones 

Collaborative law consists of two clients and two 
attorneys, working together toward the sole goal of 
reaching an efficient, fair, comprehensive settlement 
of all issues.34 Eadl party selects independent collab­
orative cou.nseL Each lawyer's retainer agreement 
specifies that the lawyer is retained solely to assist 
the client in reaching a fair agreement and that 
under no circumstances will the lawyer represent 
the client if the matter goes to court. 1£ the process 
fails to reach agreement and either party then wishes 
to have matters resolved in court, both collaborative 
attomeys are disqualified from further re.p.resenta.­
tion. They assist in the orderly transfer of the case to 
adve.rsarial counseL Exp€10 are brought into the cel­
laborative process as needed, but only as neutraJs, 
jointly retained by both parties. They, too. are c:lis­
qualified from continuing work and cannot assist 
eIther party if the matter goes to court The process 
involves binding comr:nitments to disclose voluntari­
ly ali relevant iniormation, to proceed respectfully 
~d in gcxxi faith, and to refrain from any threat of 
Libgation during the coUaborative process. 

The process moves forward via carefully [Jlaf\­

aged four-way settlement meetings, preceded by 
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considerable groundwork between lawyer and 
client, and between lawyer and lawyer. The lawyer's 
job is challenging: In addition to the usual identifica­
tion, investigation, and development of issues and 
proposals for settlement, the lawyer must work with 
the client and the other lawyer to anticipate and 
manage conflict and to guide the negotiation 
process. The lawyer also must encourage the client 
to take a considered and broad view in setting goals 
and priorities and must teach the client how to use 
interest-based, rather than positional, bargaining.3S 

Before any negotiating session, the collabora­
tive lawyers generally meet and confer, sharing 
information that will assist them both in managing 
conflict and in setting the agendas for four-way 
meetings. The skill here is to manage agendas in 
such a way that the clients experience success during 
the early meetings, thereby building in the clients a 
sense of confidence, safety, and competency that will 
serve them as more diificu1t issues are tackled. 

The transformation that often occurs in the 
attomeys' capacity to find creative solutions 
to thorny issues in collaborative practice 

, ) simply must be experienced to be believed. 

An important element of collaborative repre­
sentation is the lawyers' commitment to manage 
conflict creatively. To do so effectively, the lawyer 
needs a whole new array of understandings and 
skills. Without this new toolbox, the lawyer runs 
the risk of promising more than can be delivered 
and disappointing clients. Given the unconscious, 
knee-jerk adversarial procliVities of most lawyers, 
this is easier said than done. The "retooling" need­
ed to become excellent at coUaborative la w can be 
described in four stages:36 

1.	 Retooling how one thinks, speaks, and behaves. 

2.	 Retooling how one relates to the client. 

J.	 Retcoling how one relates to the othEr attor­
ney, the other party, and other prufessionals 

4.	 Retooling how one conducts settlement 
meetings 

The questions most often asked about collabo­
rative Law are (1) [ already settle cases, and ['m a 
reasonable Lawyer; so isn't it true that f'm already 
doing wrut you do, only by a different name) and 
(2) Isn't this really just like mediation? The <U1.Swer 
to both questions is no 

The best family lawyers have always offered 
settlement-oriented representation where app ro­
pnate, wherein discovery is voluntary, and agree-­
ments are more common than trials. Collaborative 
law differs in several important respects from that 
pragmatic orientation toward settling cases. The 
differences arise from the profound effects that the 
formal written commitments made at the start of 
the process have upon the state of mind of the par­
ties and their attomeys. 

First, both parties entering a collaborative law 
dissolution process commit to selecting counsel 
on both sides who willingly bind themselves to 
prearranged ground rules. Ideally, the clients 
choose attomeys who have a history of working 
cooperatively and effectively as opposing or col­
laborative counse1.37 

Second, everyone signs a stipulation about 
how the process will be conducted, which remains 
in effect so long as all participants conduct them­
selves in good faith. 

Third, a core element of the stipulation is that 
the process continues only so long as no one 
threatens litiga~on as a means of conducting nego­
tiations, nor takes any steps to bring the matter 
into the court's litigation process. 

Fourth, if the process breaks down, either 
because of bad faith or because one party or the 
other feels obliged to tum to the courts for relief, 
the attomeys must withdraw, and thereafter cannot 
represent either party against the other. Although 
departing collaborative law counsel will assist in an 
orderly transition to litigation counsel, the financial 
and emotional costs of starting over with new rep­
resentation will usually be significant. 

These stipulated commitments become power­
ful "carrots" and "sticks" encouraging immediate 
engagement in good-faith problem solving on all 
sides and discouraging the parties from lightly 
electing to litigate. Suspicion and paranoia decline 
dramaticaUy; this is because most of the process 
takes place in the presence of both parties, an--d-' 
because the expliCIt commitment on both sides is 
that coilaborative law counsel will withdra\~' if 
they have any reason to doubt the good faith of 
their own clients 

The transfomlation that often occurS i.n the 
attomeys' capacity to fi.nd creative solutions to 
thomy issues in coUaborative practice simply must 
be experienced to be believed, and the essential 
key to entering tlus "creative hyperspace" is the 
disqualLfication stipulation. Without it, you may 
have sometlung cordial and reasonably effective in 
settling cases, but you do not have collaborative 



..
 
COLLABORATIVE LAW: WHAT IT IS AND WHY LAWYERS NEED TO KNOW ABOUT IT 221 

law. When the attorneys' range of options no 
longer includes going to court, the thought process 
changes from "Well, we can always see what Judge 
Smith will do with this problem," to "If I don't 
come up with a way to solve this problem that the 
other three participants find acceptable, I've failed 
and I will have to withdraw." In collaborative law 
il I.c:mnot find a good solution for the other party'~ 
legttimate needs that is also acceptable to my client, 
the process ends just as surely as if my own client's 
problems are not being attended to sufficiently. 

For those reasons, in a collaborative represen­
tation involving dilficult issues, there is often a dis­
tinct transform.i.ng moment when everyone around 
the table recognizes that either the four of them 
must devise a solution or the process ends and 
~omeone else will do the deciding.38 At that point, 
mstead of the oppositional negotiations that char­
acterize litigation-dominated settlement confer­
ences, it often happens that both parties and both 
lawyers enter a creative problem-solving mode in 
which all build on the ideas emerging around the 
table. In that situation, surprising solutions can 
emerge that would have been unimaginable in a 
~onv~nti?nal negotiation. The process encourages 
lIDagmab.ve lateral thinking at a high level among 
aJl four participants from the start. None of these 
effects is impossible to. achieve in a traditional set­
tlement negotiation, but nothing about the tradi­
tional lawyer-client relationship fosters these 
effects as collaborative law does. 

~ediation, too, can be an effective dispute-res­
oluttOn mode,39 but it, also, lacks the powerful 
problem-solving potential that is at the structural 
core of collaborative law. First, in mediation, a sin­
gle neutral mediator manages the negotiations and 

. conflicts. Whether o"r not the clients have indepen­
dent counsel assisting them, it is not the job of 
eIther th~ mediator or the attorneys to work pri­
vately WIth a very unreasonable or upset client so 
that productive negotiations can resume. Such 
problems can sink a mediation permanently 
Second. the mediator is not able, as coUaborative 
lawyers are, to deal well with one-sided delay, 
reSIStance, withholding of mIormation, and si.rni.lar 
problems t.h2.t can impair the integrity and efficien­
cy of the process. Ln collaborative law, the lawyers 
place their own integrity on the line. committing to 
not continuing to represent a client who refuses to 
abide by the good-faith com..m.itments contained in 
the stipulation. Third, the single talent that lawyers 
most often bring to a dispute is creative problem­
sol~Lng skill. With two lawyers working together 
to find mutually acceptable S<Jlutions, both clients 

benefit from the double professional talent 
engaged toward the same goal. 

More marital reconciliations have occurred 
during this au.thor's 6 years of collaborative 
practice than in her preceding 13 years 
in family law. 

In short, collaborative law melds vigorous 
attorney advocacy and advice with a very sophisti­
cated dispute resolution process that, at its best, 
engages the highest intentions and creativity of the 
participants. Many lawyers who practice collabora­
tive law report a degree of enthusiasm and gratifi­
cation from their work that had long been missing. 
Their clients genuinely appreciate the lawyers' 
work and are quick to recognize that the risk of 
failure is being distributed to the attorneys as well 
as the parties.40 Surprisingly often, the experience 
of solving problems without the emotional toll 
exacted in prior efforts to negotiate with the 
spouse leads clients to acts of spontaneous gen­
erosity at the bargaining table. More marital recon­
ciliations have occurred during this author's 6 
years of collaborative practice than in her preced­
ing i3 years in family law.41 

Collaborative law is not a panacaea; nothing is. 
H isn't for every client, and it isn't for every 
lawyer.42 There will always be clients who need to 
take their cases to trial, and there will always be 
lawyers ready and willing to assist them. For those 
lawyers who worry about the damage done to 
clients, their families, their lawyers, and our com­
munities from unthinking, avoidable adversarial 
conflict in divorce, collaborative law is a model 
worth leam.mg about. 

ENDNOTES 
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Our Children: In the Best Interest of the Nation 11 (1996) 
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Jcalilomia is so populous. has such a high divorce ",tc. 

and has been the $(Jurec of sufficient t:rends in family I"w. ~t 
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\ 
lawyers from other regions might be wise to look at reports 
from this state as ~the canary in the coal mine.~ 
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5Some commentators have estimated that as many as 70 
percent of California divorces proceed to judgment without 
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punch lines suggesting that nobody could possibly grieve for 
them and (hat a service to society has been done thereby. This is 
chilling material when read alongside the disturbingly frequent 
ne:-",s reports of lawyers being shot and killed by clients and 
adverse parties. In California, the two courtrooms that routinely 
have metal detectors at the entrance are the criminal and the 
domestic relations departments. 

7Deborah Tannen, The Argument Culture 273 (1998). 
8 . . 

See, ~.g., Susan Dalcoff, Urwyu, Know ~lf A R.t:uiew of 
Empiricol R=rcJ: on Attorney Attributes Bearing on Profi::ssianalism, 
46 Am. U.L. Rev. 1337 (1997); Stephen Reich, California 
Psychological Inv~nt9ry: Profil~ of a Sample: of First- Y~ar l..Aw 

Stwie:nts,36 Psycho!. Rep. 871-74 (1976); Carl Hosticka., W~ Dan't 
Car~ About What Happrne:d, We Only Care: About What Is G<Jing to 

Happe:n: LJ.wyu-Client Ne:gotio.tians of Reality, 26 Soc. Probs. 599 
(1979); Paul }. Spiegleman, Inte:grating Doctrine, Theory and 
Practice in the Lnw School Curr£culum: The-l..Agic of Jake's Lndda in 

the Contat of Amy's Web.3S J.L. Educ. 24.3-70 (1988); Deborah 
Rhode, Ethical Prrspeeti7XS an Legal Practia, 37 Stan. L. Rev. 589 
(1985); Susan P. Sturm, Gender and the Higha Education 
CInssroom. in MaXimizing the Learning Environment: From 
Gladiators to Problem-Solvers: Connecting Conversations 
About Women. the Academy, and the Legal Profession, 4 Duke 
J- Gen. L &. Pol'y 119 (1997); Jack Himmelstein. R.t=s=ing LJ.w 
Schaoling: An Inquiry into the Application of Humanistic 

EduCJJti=1 Psychology to the Teaching of Lnw, 53 N.YU. L Rev 
51~, 533-39 (1978); Lan..i Guinier et al.. -Hry' Ther,'s Lndi6 Hcr~l­
7J N.YU. L. Rev. 1022_ [035 (1998); Janet We1.Il5teU1. And Nccw 
Ihe TUXllTl Shall A1at. The Best f;,rcr~sls of Ihe Chlldrcn ar:d llit 

M ..=rj SlfSlcm. 52 U. .'vl.iami L. Rev. 70! (1997). 

90alcolf. supra note 8; Reich, supra note 8_ Sa al5JJ SUS-111 

Daicolf. As1:lng !...oJpards II; Ourngc Their Spars: ShouUi UU_NC:> 

GumS,' A Crih~ of Solulions 10 Problcms with Profosun=1is;" by 

RrfcrmCL 10 Errrviri.calJy Ocrir:>ai AltiJrncy PcrsorulliIy AttrLl-.ult:5. 1-1 
G=~etown J. Leg- Ethics 54.7 (1998) 

10m the words 01 Of\e custody ~. '1 have ~, roorm.aJ 

p=pl.e become neurotic. J.roCi neurotic people OO::=->e psychotic .l.S 
a dired re;uJt 01 c:mbroJment in adven.ari.al p~ J..."50C1ilt­

e-d w,th their divorces. - Richard A. Gardner, MD_, My I~: 

en Gald Cu.strxiy Lmgatian. V Fam. &. Conciliation Os_ ~. 1. }-q 

(190'9). A.roothe-r l"lOted specialist in high-=n£!i<t div?= rootes. 

[EJntrenched disputes often represent a response to 
overpowering feelings of shame and vulnerability 
which are evoked by the marital separation as well as 
by the perception that professionals are increasingly in 
charge of what was once the family's private life. 
Vulnerable parents frequently manage these feelings of 
shame and helplessness by projecting all incompetence 
and badness onto the former spouse and holding all 
competence and goodness for themselves. From this 
dynamic evolves a wish that the judge, Solomon-like, 
will erase the shame by publicly answering, once and 
for all, the question of which parent is good and com­
petent and which parent is bad and incompetent. 

Vivienne Roseby, Ph.D., Uses of Psychological Tf:Sting in a Child­

Focused Approach to Child Custody Evaluati!ms, 29 Fam. L.Q. 97, 
98 (1999). ' 

llIt is beyond the scope of this article to pursue the impli­
cations' of this fact, but they are Significant Our culture has pre­
scribed ceremonies and rituals to assist people in handling the 
sometimes overwhelming emotions that accompany major life 
transitions. For births, weddings, and deaths, there are religious 
and social ceremonies and customs that provide support and 
aid participants in understanding the larger meaning of the 
event and one's own place in it. In Joseph Campbell terms, 
these ceremonies help people fit themselves and these events 
into their own ~fS{lnal myths. No such traditions have evolved 
to support people through divorce, though most people will 
experience divorce either directly or in their immediate families 
during their lifetimes. Most people go through divorce without 
the. help of mental hea.lth professionals. Set: Austin $orat &:. 
William Felstiner, Lnwand Socirly in the: Divora Lmoyu's Offia, 
20 Law &:. Soc'y Rev. 93 (1986). The divorce lawyer is the de 
facto priest assigned the full cultural weight of bringing clients 
through this intensely destabilizing experience,_ and the trial is 
the only ceremony offered.. Divorce for us is a set of legal issues; 
for our clients, it is a multidimensional experience that begins 
long before and ends long after the legal divorce, including 
emotional, spiritual. physical, financial. familial, relational, and 
ethical dimensions. Generally, there is no ether professional 
assisting clients through this complex experience, and general.ly, 
we lawyers deal with this complex transition by defining most 
of it as irrelevanl 

120ne commentator observes: 

[L]itigation itself is often demeaning. as litigants 
attempt to exaggerate each other's f1aws and reopen 
old wounds in order to win points for themselves. 
Further. the process is di.sempoweri.ng as It forces the 
parties to place their fates in the hands of their attor­
nevs Jnd the coun. In the process. the~{amdv's- ­
resources are expended and depleted With no benefi-
OJI outcome for the chtld or tr-:e pJ reTlts. 

Welll.Steln_ supra note 8. at n3. Despite the fJct that cill.Jdren 
1\"'-'"iJ ex..-a at1entlOn from their parente; during the up"",avals of 
divorce. they get less Dcc:lU5e IjtigatlOn drains the pen<JNiJ and 
emotion.Jl. J.5 weU J.5 f1runcial. resources of their parents Judith 
S. WJUerstein &. Joan &rlin KeUy. Surviving the BreabJp: How 
Children ,md Parents Cope wlth Divorce 3D (198D). Andrew 
'Xhepard pute; it th15 ..... ,y. 

Despl te a c.hiJd·s overr.d ing need lor conf1ie m.an.age-­
ment. the prevale:1t adversanal model 01 coum-oo m 

confrontation r"'.... Jrds parental connier Pre<..--i..<-ely 
when duJdren n~ pJrente; to lessen tr,e degree 01 h0s­

tility and beh.we cooperativel;--. the specter 01 coun­

\~
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room combat-and especially the conflict over the 
vague legal standard of the Mbest interests of the 
child"-encourages conflict. ... The adversarial 
process encourages parents to denigrate one another, 
rather than to cooperate on the essential task of post­
divorce child rearing.... [T]he custody dispute also 
drains resources from limited marital assets at a time 
when those assets could better be used to preserve the 
family's standard of living. 

Andrew Schepard, War and P.E.A.CE.: A Preliminary &port Imd 
a Model Statute on an Intadisciplinary Educntional Program for 
Divorcing and Separating Parmts, 27 U. Mich. J. L Reform 131, 
145-47 (1993). 

l3See Roseby, supra note 10. 

14Cf Marygold S. MelJi et aL, The Process ofNegotiatUms: An 
Exploratory Investigation in ~he Contert of No-Fault Divorce, 4D 
Rutgers L Rev. 1133, 114J-44, 1160 (1988). 

15See supra notes 8 and 9. Also illustrative are the conclu­
sions of dinicallaw professor Alan Lerner, l.Pw and l..Pwyaing in 
the Workplace: Building Betta lAwyas by Teaching Students to 
Exacise Critical Judgment as Creative Problem-Solvas, 32 Akron L 
Rev. 107,114-117 (1999). 

. 16See Hosticka, supra note S. 

17A fair analogy in the medical field would be the failure 
to advise critically iIl·patients about the range of treatment 
options and the risks conunonly associated with each-a failure 
most lawyers would consider to be at least arguably malprac­
tice. Surely our own standard of care requires no less. See, e.g., 
Robert F. Codu-an, Jr., Must lAwyas Tell Clirnts About ADR? 
Arbitration J., June 1993, at 8.. 

18F . 'd . d' . Ior a VIVI JU !CIa snapshot of what is wrong with 
court-based family dispute resolution, see the comments of fami­
ly law judge Anne Kass, in C1inicnl Advice from the B01ch, 7 J. 
Child &Adolescent Psychiatric Oinics N. Am. 247, 251-53 (1998): 

[T]oo few judges and lawyers have examined their per_ 
sonal beliefs, attitudes, and expectations about family 
malters in any depth, and that leaves them vulnerable 
to becoming emotionally entangled in divorce and cus­

tody cases, sometimes quite unconsciously.... What 
does reach their conscious awareness is that they are 
extremely uncomfortable, but they haven't the skills to 
reflect on their discomfort through introspection. In 
short, family law has the propensity to d.imin.ish objec­
tivity and blur boundaries for judges and lawyers and 
thus cause emotional overload. 

. Worse vet. the art of "building and maintaining appropriate 
boundaries Is mi5sing from legal education. so we find lawyers 
and judges who aSSLL'l1e the inappropriate roles of rescuer and 
avenger." Communication about turd facts Is often "tied to fault 
and bL1me:' and lawyers and judges commwlicate in "linear and 
l::rL:l.ngul.:lr patterns with little understandL"1g t:C3[ doing so causes 
rrusintcrpre':atlons, suspicion.. and confusion." rd. 

Janet Johnston and Vivienne Ro=by deplore the fauJry 
reaS0f,inR uwolved in asking courts and judges to 

take on 2:1d resolve family dilemm.as !lut othcr profes­
sionals and the community at large have failed to 
re-so Ive----c.ase:s th.a t atto meys hav e fa iled to "'-"gO ti.a te 
and mediators have failed to settle. for familie-s that 
counselors and therapIsts have failed to help. 
lnexpllobly. there Is an assumption !lut Judg<-":3 have 
some spee:i.ll capacity to resolve U1.e most d.ifflCult, L'o" 
most com pie:-.: of all family proble:rru. ls it atly wonder 

that family murt assignments for judges are SO unpop­
ular, so often avoided, and usually staffed by rotating 
assignments to prevent burnout? 

Janet Johnston & Vivienne Roseby, In the Name of the Child
 
223 (1998).
 

Retired California Court of Appeals Justice Donald M.
 
King made the point more succinctly: MFamily court is where
 
they shoot the survivors. ~ King, address at New Ways of
 
Helping 0Uld.ren and Families TItrough Divorce, a conierence
 
sponsored by Judith Wallerstein Center for the Family in
 
Transition and University of California, Santa Cruz; Quail
 
Lodge, Carmel Valley, CA (Nov. 2l. 1998).
 

19we do, of course, settle many cases, but we do so in a lit ­

igation-driven matrix in which much of the harm of adversarial
 
wrangl~g has already ocCl.lr:'ed befc:e settlement discussions
 
begin. In recent years, mediation has been an option, but for
 
many (though certainly not aJI) couples, it may provide insuffi ­

cient protections and controLs to be a wise dispute resolution
 
choice. For an example of a feminist critique of mediation which
 
includes some cautions about who should not mediate, see
 
Penelope E. Bryan, Reclaiming Professitmalism: ~ Lawya's Role
 
in Dioorce Mediation, 28 Fam. LQ. 1n, 193-207 (1994).
 

2D-rhere is, however, an important difference. U the physi­

cian's treatments should cause additional hann to the patient,
 
the patient with the fatal illness does not survive to chastise
 
him. Family law clients who are injured by the dispute resolu­

tion process selected or imposed by the lawyer will live to mull
 
about who is to blame for the pain they experienced.
 

21See genaally Stephen Erickson, ADR aruf Family lAw, 12 

. Hamline J. Pub. L & Pol'y 5 (1991); Bruce Winick, Integrating 
Preventive l.Pw and Thaupeutic furisprud.e= A I.mo and Psychologiazl· 
Ix=! Approach to Urwyering, 34 Cal W.L Rev. 15 (1997). 

22See supra notes 8,9, and 15. 

23See Deborah Rhode, Ethical Pt:r.>-pa:tives on Legal Practice, 
37 Stan. L ·Rev. 589 (1985); Richard Wasserstrom, Lawyers as 
Professionals: Some MorQJ Issues,S HUIIL Rts. 1 (1975); Gerald J. 
Postema, Moral &spansibility in Professianal Ethics, 55 N.Y.U. L. 
Rev. 63 (1980); Rand Jack & Dana Crowley Jack, Moral Vision 
and Professional Decisions: The Changing Values of Women 
and Men Lawyers (l989); Richard Zitrin & Carol M. Langford. 
The Moral Compass of the American Lawyer: Truth, Justice, 
Power, and Greed (l999). 

24Wha t the better fam.i.l y la wyers und ers taIld', after som e 
years in the practice of law, is that in reality there are very fe"" 
angels hiring us to represent them and very few devils on the 
opposing side. As the saying in the San Francisco legal commu­
nity goes, "Snow INhite rarely mames H.itJer." The V.jl..St m..:llon;.. _", 
ty of Our dients are simply good people gOlI1g through d verv 
bold rune 1I1 their lives. dnd sooner or later most 0; US reaiJ:e 
that casring theu stones 1I1 blad and whJle. win-lo~ t"rms doc,; 
theu families no service. 

L"-The family bw dient. f,Jffi tnJ..S perspective. looks to the 
L1wyer and the court system to assuage unbearable rurOS5LSCC 
wounds. Roseby, suvra note 10. 

26First. it is costly to spend an:; tUne with a lawyer. and. 
therdore, paying money to re-por-t good news probably does not 
occur to clients. 5e<:ond. meetings with the lawyer tend to ~ 

polinfu] .l1ld fraught WIth anx..ierv and therefore dre to be dvold­
cd If possible. TIUrd. dients too .l~rb the dominant gJadi.31on· 
al model. Lawyers are hired warnors '''ho go to battle for you 
olgollI15t a dcmorUzed spouse. I,'v"hy calIon them for ~ist.?!'1ce 

when a hired gun ~n't needed? 

S.! 
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. 27[(. they are reflective and mature, they may look back 
With a ml.Xture of shame, remorse, regret, and guilt at their own 
contnbutlOn to a "bad divorce." If they are, by nature. more 
primitive in emotional development, they may carry forward 
fr.om the wreckage of their divorce a permanent, unchangeable 
ptcture of themselves as victim and the ex~fXluse as demon, a 
stance that thwarts theii own personal growth and the emotion­
al development of any children of the marnage. 

28 According to one large malpractice carner, Lawyers' 
Mutual Insurance Company, "fElxperience has shown us that a 
cross-<:omplaint for malpractice is not an unusual concomitant 
to a fee dispute between attomey and dienl H 10 Law. Mutual 
Lns. Co. Bull. (1995). 

29S:;':lfCjncr, .suprl.! note 10, ::.bse:....es that tl:c stresses of liti­
gation can produce rage so extreme it ind-~= serious urges to 
murder, a risk recognized by the California court system in 
mstalhng metal detectors at the entrance to many family law 
departments. S~ Weinstein, supra note 8, at 133 n.178. 

~oseph Bellacosa, A Nation Under Lost L1wyas, 100 Dick. . 
L. Rev. 50S (1996); Mary Jordon, More Attorneys Making a Malian 
for tk Pursuit ofHappi=ss, Wash. Post, Sept. 4, 1993. 

31 5 A ..' fee. ssoCla.tlOn 0 American Law Schools, Report of 
AALS SpecW.l Camm/tta on Substance Abuse in the l.aw Schools, 44 
J. Legal Educ. 35, 41-46 (1994); Connie J. A. Beck et aI., LJrwyer 
D,stress: Alcohol-Related Problems and Other Psychological 
Concerns Among a Sample of Practicing l.P.wy~, 10 J. L &. Health 
1,45-58 (1995-%). 

32S~art W,:bb describes his inspiration simply. He was so 
fed. up With famil.y law and its inconsistency with his personal 
ethics that he deeded he would Simply have to stop practicing 
law. Then it struck him that if he was willing to' give up law 
altogether, there was no reason why he couldn't first try to 
reshape what was wrong about it and see if he could devise a 
mode of family law practice that made more sense to him. Pauline 
H. Tesler, CollJIbarative Law: Where Did It Come From, Wlu:n: ls It 
Naw, Where [s [t Going? 1 The CoUaborative Q. 1 (1999). 

33Croups of coUaborative lawyers formed in California and 
Ohio in the early 19905. By the mid-19905, several ~encedcol­
laborative lawyers were offering training around the country. In 
northem Cali£orrua, a paraUeJ development among financial and 
mental healti"! professionals called "ccilaborative divorce" 
emerged, opening for the first time the possibility of a well ­
trained interdisciplinary team of lawyers and other divorce pro­
fessIOnals working in collaboration to help couples achieve a set­
tlement entirely outside the court system, with all the benefits of 
sophisticated professional advocacy and support. Stuart Webb 
and ""the author are now offering t:rauung II1 colljunction witl1 the 
ong'J,""tors of the collaborative divorce model. for interdiscipli. 
nMv groups of lawyers, financial profL'SSlonals. 'lnd mental hei!lth 
protesslonals. (~ Coltalxrratrrx DrJQrcr .'1 :'-hw. intcrdlSciplinarv 
,\.kJ..t! on page ill of this issUE; Jiso ~ the collabOrative di,·on.:~ 
'",eb site at mllaix:rr-:ltrrdirorcr.com ior mJomlJUO[L) 

3+rne mode! first emerged II1 (Ortrle,-Clon WIth divorce. but 
It C.HI b~ applied II1 any situation "'he,c preservatiOn of an 
ongQlJ1g relabonship t"<?rween tP.e part!<'5 LS an unportu1t ol'le<:' 

n','c. Trus uncle focuses or: the mood ,1.5 It is applied in divorce 
and other famiJv law matters. but It ceruinlv ,"auld be constd. 
cced an optlon In probate a.nd (omrnerCdl m:,tters as well. 

35Poslnonal bargaining is most e.1siJy d=nbed as hoes<:­

trading, Or -Mediterranean nurketplace'·, bargalflll1g. which 
proceeds Via choreographed present.:ltlon of a sequence of 
unreasonable posibOns. always mOvtng d~r toward an inter· 
mediate ITaSDnable compromise th.:Jt often on be prediC1ed by 

looking at the parties' opening positions. Some theorists also 
describe and avoid "Scandinavian bargaining" (in which a 
party decides what is the right and fair outcome, proposes it, 
and refuses to deviate from it, because it is fair and right), and 
"Soviet Cold War bargaining" (in which ultima tums and 
threats replace reasoned negotiations). Interest-base<::l bargain­
ing is more complex. The lawyer works with his or her client to 
examine how a given goal or objective will help the client, and 
why, and whether there are other ways that could also achieve 
the same or better ends. The lawyer does not bring the issue to 
the bargaining table until it can be explained persuasively why 
the client needs whatever is being sought, and why the other 
party ought to consider it a reasonable goal. The collaborative 
process includes corrunitments to respect the legitimate settle­
ment objectives of the other party, and to atk/I1ot to find wm­
win solutions that achieve the legitimate goals of both whenev­
er possible. Those commitments give rise to the primary impor­
tance of working first with one's own client to be sure that true 
interests, not artificial negotiating positions, are being presented. 

361 am indebted to my colleague, Laurence Wilson, for 
giving me permission to use and adapt this theoretical frame­
work. The actual work of retooling in the four stages is subtle 
and fascinating. and it cannot be mastered from reading an arti ­
de or bool-~ Trainings that include role-playing and critique are 
the most efficient way to learn these skills. It can be done inde­
pendently through a combination of working with trusted col­
leagues and studying with mental health and communications 
professionals, but the learning curve will be considerably slow­
er, and more of the learning will be via trial and error. 

37See Ronald J. Gilson &. Robert H. NL'1ookin. Disputing
 
Through· Agents: Cooperation and Conflict Between Lawyers iT!
 
litigation, 94 Colum. L Rev. 509 (1994).
 

38It is important to emphasize that the clients are not giv­
ing up their right to have their dispute adjudicated in court. 
Either party can terminate the collaborative process and go to 
court at any time. The lawyers, however, cannot go with them. 
In this respect, collaborative law is a "limited purpose reten­
tion." "That being so, it is particularly important that the reten­
tion agreement is drafted clearly and that the clients fully 
understand and agree that should they go to court, they will 
need to retain new counsel. 

39jt is effective but is not for aU clients. In the fam.i.ly medi­
ation model most prevalent in Northern California. attomeys 
do not participate directly in the process and are not present 
during mediation. Where there are significant Unbalances In 
fu:,anCial sophistication. negotlaring skiU, Or emobon.al com.fort 
about the divorce. or i.f serious emotional disturbance 15 present. 
It can be difficult for a neutral mediacor co malJ1talI1 the level 
plavlng rield that is essentlal If d ialr agreement is 10 result 
Either an unfaIr agreemen, m.av result. or one or the 'othec ai :he- . 
partie,; may perceive the rr.ed,ator as biased anG .he pn'o<.l'';s 
Olav end. Consequentl:/. IT1N:!Ianon may be best swted for :j,e 

rughcr iunctionmg divorong spouses. those who are Dp~ble oi 
h.andling confliC1 JJld strung ie·ding:; \0.thout losll1g ~" lb'lJt~,. 

to negotiate. 

,DOne client of m111e. 3 ."iUccessfuJ iorensic ph'''''OJIl ·.... ILf> 
.1 ·.... ell·honed suspicion of l.1wyers. was e-spe-ci.ally dell>(htl'G 
w:th 1,'115 aspet:t of collaborat,,·e law "U you guys can't '.<")Ive 

th.~ problem. vou'IT Out of a lob~" he chortle-d. Th~ l1 w yers. oi 

course. lend to cmphasl~e how effectlvelv coll~boratlve I.,'.,' 
prrJv,dt:-s lncentlvl'"S for difncult cbents to 'beh.3ve re.1~)nd[)I!, 
BvJ1 HC true 

H{ ~ltflbute thiS to the fact Ih~t effecttve collJcoratlve 

'-~.' 
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lawyer:! model and demonstrate good problem-solving skills 
and succeed in eliciting both spouses' positive participation in 
th.at Proc:ess. Where there is a residual core of positive affection 
between the parties-and that is often present, but extinguished 
early in the conventional legal proc~a:essful. cordial prob­
lem solving together SQmetllnes moves couples to try again. 

4.2collaborative law requires basic honesty, self-respect, 
and at least a modicum of respect for the other spouse. It is 
inconsistent with active domestic violence and with certain 
kinds of m.e:ntal illness and character disorders. For the process 
to work well. both parties need to trust the other's fundamental 
honesty as to assets, debts, and income; both need to take con­
siderable personal responsibility for their own behavior; both 
need the ability tc control .~.9tions under st:e:;.s sufficiently so 
that unacceptable outbursts do not fatally undermine the 
process. Further qualities correlated with successful colJabora­

)
 

tive representations include that each party value integrity, 
civility, and a mutually fair outcome more than getting the 
biggest share of the pie above aU else, and that each party be 
able to p ri.ori tize, and to take ultimate responsibility for devising 
and accepting their own terms for settlement. Not all clients can 
do these things- Nor can all lawyers engage in the self-examina­
tion. self-criticism. and retraining required to undo the instinc­
tive, unreflective behavior of the career gladiator. Further, there 
will always be clients who prefer not to take so much responsi­
bility for their own destinies, who would rather tum their cases 
over to lawyers and judges. And, from time to time (but proba­
bly far less often than we might iIrulgine), there will be, with all 
the good faith that could be desired, still an issue that cannot be 
resolved except via third-party decision making. There are ways 
consistent with the collaborative process to contain resolution of 
those disputes and avoid runaway litigation. but discussion of 
them is beyond the scope of this article. 



FREQUENTLY ASKED QUESTIONS 

What is the goal of collaborative law? 
The goal or purpose of collaborative law is to offer attorneys and their clients a 
structured, non-adversarial alternative to an adversarial system of dispute resolution. It 
guarantees consumers of legal services high quality, skilled legal counsel to assist in the 
evaluation and resolution of a problem, without litigation. 

For whom is collaborative law a good idea? 
Not every attorney will want or be able to practice collaborative law. Not every client will 
be Willing to give up the adversarial contest. For many attorneys, however, their trial 
court experience has led to a belief that the commitment of their skill and time to a 
litigated case often does not achieve an outcome which is cost effective or even a good 
solution for their clients' problems. Similarly, many clients are looking for experienced 
legal counsel, knowledgeable gUidance and skilled advocacy, but do not want litigation. 
For these attorneys and for these clients, Collaborative Law is an excellent option. 

Can an attorney represent a client zealously if it is agreed in advance not to go 
to	 court? 
By entering into a collaborative law participation agreement attorneys and their clients 
have thoughtfully agreed to limit the attorney's role within the contractual relationship 
to that of prOViding representation for settlement purposes, only. Nothing in the Canons 
of Ethics precludes such a limitation. In stepping out of the adversarial process, the 
collaborative attorney does not give up the role of advocate for his or her client. The 
collaborative law attorney is representing his orher client zealously, not only to achieve 
a short term goal, but to realize the best result in the long run. 

Can a party terminate the process?	 . 
Nothing in the participation agreement precludes a party from terminating the 
collaborative law process and deciding to litigate. However, the clients will have been 
advised at the outset that doing so "ViII require them to hire other counsel. The other 
party also will be trading his or her collaborative attorney for a litigator. 

How does an attorney's assessment of the likely outcome of the client's case 
were it to be litigated affect the way the attorney approaches a collaborative 
law case? . 
While the participation agreement prohibits threatening litigation, the attorney's advice 
to his or her client as to the strengths and merits of various claims will always include 
an assessment of the likely outcome if the case had to be litigated. Consideration of the 
law and one's legal rights is always appropriate in analyZing what a fair outcome in a 
collaborative process might be. Along with this assessment will be consideration of all of 
the costs and risks of litigation. ' . 

What are the Association of Collaborative Law Attorneys' requirements for 
participating lawyers? 

1.	 Lawyers must have been in practice for a minimum of five years. 
2.	 They must complete a two-day Collaborative Law Center training program and 

such additional training as the Center requires. 
3.	 They must commit themselves to faithfully observing all of the elements of the 

collaborative law participation agreement. 

Is everybody in the attorney's firm precluded from participating in litigation in 
the event the collaborative law process is unsuccessful? 



Yes. Only in this way can parties be assured that there is no benefit to be gained "by 
counsel in failing to succeed with settlement. 

Why must an attorney resign if the other party decides to go to court? 
The requirement that all attorneys be disqualified in the event of a breakdown 
guarantees that all participating counsel will be totally and exclusively motivated to 
have the process succeed. This way, all participants are equally and fully invested in 
finding the solutions to all problems. In addition, it is believed that the way people 
participate in negotiation, and especially the way attorneys participate, is affected by 
the certainty that that attorney will never litigate the case. Openness, mutual trust, and 
cooperation replace guardedness, secrecy, and threats as the techniques most likely to 
achieve ultimate success. 

How is an attorney's relationship with a client different in the collaborative law 
process, and how do attorneys prepare clients for participating collaboratively? 
First, the attorney never ceases to be the client's advocate and the client is so assured. 
By entering into the participation agreement, the client has already decided and 
declared the inteht to neither threaten nor pursue litigation (an entitlement, however, 
which the c1ientnever waives). Now the objective is to discern and attempt to satisfy the 
interests of both (all) parties. To that end, all parties and counsel must cooperate. 
Counsel will encourage their clients to speak clearly about their own needs and desices, 
and to listen carefully to those expressed by others. Collaborative law attorneys remind 
and reassure their clients that by treating the other participant's interests with respect, 
they are serving their client's goals and interests. Collaborative attorneys are trained in 
communication skills and will assist the ,parties in this endeavor. 

Can one attorney practice collaborative law if the other participant has not 
signed a partiCipation agreement? 
We will proceed on a collaborative law basis only when all attorneys and clients have 
signed the participation agreement. Clients and their attorneys may decide that they 
will use collaborative principles and use their best efforts to settle the case, however, 
the members ofthe Association of Collaborative Family Law Attorneys will term this non­
adversarial process "working cooperatively". Unless the participation agreement is 
signed and there is a contractual obligation on the attorneys' part not to proceed with 
litigation for the clients, we are not truly working for our clients "collaboratively". 

How is collaborative law different from mediation? 
Mediation involves the use of a single neutral person (who may be an attorney, a mental 
health professional, or someone who has an interest in mediating) to facilitate the 
negotiation and settlement of a dispute between the parties. The mediator's goal is for 
the parties to reach agreement and, to that end, the parties usually are responsible for 
negotiate for themselves. The mediator cannot give legal advice to either of the parties;_ 
the parties mayor may not be advised to seek independent legal counsel during their 
mediation. In New York, mediators are not reqUired to be licensed. 

In collaborative law cases, each party retains his or her own trained collaborative law 
attorney to advise and assist in negotiating an agreement. All negotiations take place in 
four-way conferences where settlement is the only agenda. The legal advice given to the 
parties at the four-way conferences is an important part of the collaborative law process, 
however, all decisions are made by the parties. When a final agreement on all issues is 
reached, the attorneys prepare and process whatever legal documents are needed to 
finalize a separation and/or divorce. 
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How do you deal with courts' case management deadlines? 
It is anticipated that most collaborative law cases will be resolved prior to al1d without 
any court filings. However( for cases that have already been filed at the time the 
participation agreement is signed( stay motions have been developed for use pending 
completion of the collaborative law process. . 

How do you de.al with Statutes of Limitation? 
In collaborative .. law cases counsel and parties will cooperate with each other fully to 
prevent the necessity of any court filings while the collaborative case proceeds. This may 
involve agreements to toll the Statute of Limitations when possible. The participation 
agreement provides for some limited court filings( as agreed upon and as necessary to 
protect the parties' interests, while the collaborative law case proceeds. 

How does the practice of collaborative law affect attorney fees? 
Representation and fee agreements between attorney and client are not directly affected 
by the participation agreement. 

What can collaborative attorneys do if negotiations reach an impasse? 
Attorneys participating in the Association of Collaborative Law Attorneys have qgreed to 
act as mentors for each other to assist in reviewing problem cases or situations. 
Additionally( collaborative attorneys and their clients can agree to employ experts to 
advise both participants as to disputed facts or law and hire a mediator or arbitrator at 
any time. 

What happens if a participant doesn't fulfill his/her disclosure obligation under 
the participation agreement? 
Participation in the collaborative law process is based on the assumption that the parties 
to the participation agreement (both attorneys and clients) have acted in good faith and 
have provided accurate information as required. Thus( while not automatically ending 
the collaborative law process( a party's refusal to fulfill his/her disclosure obligation 
under the participation agreement will( as a practical matter( probably make it 
impossible for the participants to reach a fair resolution. As with any instance in which a 
participant fails to fulfill the participation agreement, the other participant can elect to 
waive the violation and let the co·llaborative law process continue. When an attorney 
learns that his/her client has withheld or misrepresented information that should have 
been disc/osed( the participation agreement requires the collaborative lawyer to 
withdraw. 

What iff sometime after entering into a settlement as a result of a collaborative 
law process( a collaborative attorney discovers that the other party failed to 
disclose information that should have been disclosed? 
In this respect( a settlement agreement reached via a collaborative law process is no ~ .. 
different from any other negotiated settlement agreement, and the former is no more or 
less susceptible to being annulled for such a reason than the latter. To address this 
concern, the participation agreement states that, in any settlement agreement reached 
during the collaborative law process, the attorneys and the parties may wish to recite 
the material facts upon which the settlement is based. 




